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Introduction

This Manual is addressed to all those in Europe who work with and are concerned
with protection seekers. It is addressed to those who are involved institutionally in the
procedures for determining the status of refugees and beneficiaries of subsidiary or
humanitarian protection; to those working in public health services; to border guards
and other police authorities; to staff at reception centres for protection seekers and
refugees; to judges who have to decide appeals from negative asylum decisions; to staff
of nongovernmental organisations, to lawyers, psychologists, doctors and paramedical
services.
The Manual aims to improve the overall situation confronted by torture survivors and
victims of extreme violence during their journeys to gain international protection, and
to better assist in their rehabilitation and path back to self-confidence.
The first step in this process is the identification of torture survivors among the
population of protection seekers. As detailed in the Manual, the EU asylum legislation,
and consequently, legislation of EU Member States, provide for special rules concerning
vulnerable persons in general, and for torture survivors in particular.
However, the benefits of these special rules only flow if those to whom they apply
can be identified. This may be easy in the case of certain categories of vulnerable
individuals. A woman who is visibly pregnant, a person with an obvious disability, an
elderly person, or a very young person should quickly be recognized as belonging to
one of the specified vulnerable groups. And some who claim to be part of a vulnerable
group but whose inclusion is not immediately apparent may nonetheless have objective
markers to establish their eligibility. For example, a pregnancy test can prove a woman’s
pregnancy in its early months, and despite debates about methods to determine age,
methods do exist. However, often there are no objective elements to establish that
a person has been a victim of torture or extreme violence. Even those subjected to
physical torture may bear no remaining physical signs of their trauma, since physical
torture is often intentionally inflicted in ways that leave no scars or other evidence.
The absence of documentary evidence is a common feature in the proceeding for
determining refugee status, and much has been said and written on the techniques for
ascertaining the credibility of an asylum claim. Frequently an asylum seeker’s verbal or
written declaration is the sole basis for a credibility determination.
But for asylum seekers who are torture survivors, significant psychological barriers may
prevent them from telling their stories, not only to those who will be adjudicating
their claims, but even to those who are trying to help them through the process of
seeking international protection. This Manual - which should be read in conjunction
MAIEUTICS
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with the “Istanbul Protocol”1 – proposes methods for the identification of victims of
torture and extreme violence, as well as methods for the subsequent legal, medical,
psychological and social treatment.
The Manual is based on the existing literature on this subject, on the experiences of
the organisations that implemented the recent Maieutics Project, and, not the least,
on the findings derived from the Maieutics project’s activities in five countries.
The project is named “Maieutics” to indicate a philosophical concept that has
origins in Plato’s transcription of the dialogues of Socrates. It concerns a method of
delivering as a midwife would do, a method of assisting in the revealing of a truth in
the mind of a person, a concept well known in the evolution of psychoanalysis.
The Maieutics project, and consequently, this Manual, are proposing an
interdisciplinary approach, a close cooperation between professionals who often are
not linked as they provide key services. In particular, a methodology to promote
cooperation between lawyers and other legal workers on the one hand, and
psychologists and medical doctors on the other, is developed and recommended.
The Manual absorbs and collects previous material on the subject, but is at the
same time innovative. When reading it, one should not lose sight that beyond the
legal, psychological and medical technicalities, the ultimate aim is to provide a tool
for allowing torture survivors and victims of extreme violence to have real access to
their rights established in the EU asylum system and, also to have a true opportunity
to rebuild their lives after the horrible drama they have experienced.
Dr. Christopher Hein
Director of CIR

1
Manual on Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, submitted to the United Nations High Commissioner for Refugees, 9 August
1999.
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Asylum seekers forced to flee from torture and extreme violence must have access
to a fair and dignified asylum system and be adequately assisted by specialised
professionals working, where appropriate, in an interdisciplinary (legal, psychological
and medical) way to effectively meet their special needs and the recognition of proper
international status.
Torture survivors should have the benefits of common standards in the process
of seeking international protection across Member States. Due to the complex
psychological and physical presentation of torture survivors it is essential that there
is greater understanding and cooperation between psychological, medical and legal
professionals.
Due to the differences in legislation and practices in Member States, torture survivors
are not offered equal access to obtain international protection. Amended legislation,
clarifying the content of several provisions contained in the recast Directives would
reduce the scope for divergent interpretation by Member States of their obligations.
It would enhance furthermore certain standards concerning reception conditions,
identification, and referral to specialized services for torture survivors.
 The European Commission, the European Parliament and the EU Council
should ensure that minimum common standards to guarantee equal
treatment to torture survivors are to be taken into account in any future
Common European Asylum System (CEAS) legislation;


A recording and data collection system on the number of asylum claims
relating to torture and extreme violence and the proportion of these for
which status is granted should be established. This data should be transmitted
to Eurostat.

EU Member States should
provide common standards of reception and legal guarantees within the asylum
process for torture survivors by:


ensuring access to housing and funds to secure a minimum living
standard;



providing access to health professionals, where possible specialised in the
treatment and care of torture survivors;



ensuring access to free legal advice and representation for the duration of
their claim;
MAIEUTICS
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General reccomendations


ensuring that torture survivors, once identified, are not detained;



ensuring that those involved in the decision making process are trained to
appropriately recognised and respond to torture survivors;

This can be achieved by adopting domestic policies and legislation that introduce
structured and integrated procedures for the identification of survivors of torture and
extreme violence.
Specialised NGOs and professionals working with torture survivors should:


be adequately trained and skilled in working appropriately and safely with
survivors of torture and extreme violence;



be aware of the specialized skills and duties involved in the preparation of
medico-legal reports;



have a multidisciplinary approach to assist and accompany the torture
survivors during the whole asylum procedure;



ensure interdisciplinary – legal, psychological and medical- assistance to
torture survivors regardless of whether they work in the same structures;



work in cooperation with all stakeholders involved, in particular with decisionmaking authorities who may benefit from the interdisciplinary working
methodology.

The Maieutics recommendations can support the European Asylum Support
Office (EASO) to:


enhance practical cooperation to improve the quality of Member States’
reception system in line with the European legislation;



enhance skills and competencies of those interviewing asylum seekers
through the provision of adequate training;



promote EU best practice guidelines on protective mechanisms and
safeguards to adequately meet the special needs of survivors of torture and
extreme violence.

MAIEUTICS

I. Description and methodology
of the maieutics project

1. The project
Maieutics “Elaborating a common interdisciplinary working methodology (legalpsychological) to guarantee the recognition of the proper international status to
victims of torture and violence” aims at elaborating minimum standards for a
common interdisciplinary working methodology between legal representatives
and health professionals, in particular psychologists/psychological therapists,
during the whole asylum procedure.
This project is co-financed by the European Union under ERF Community
Actions 2010 (HOME/2010/ERFX/CA/1697).
The main objective of the project is to elaborate a working methodology as an
operational tool for both legal and health professionals (direct beneficiaries of
the initiative) to use when intervening during all stages of the asylum procedure.
It has particular relevance in the phase of orientation, identification and referral
to specialised services, and in the care and assistance of persons in need of
international protection who are survivors of torture and extreme violence.
Because of post-traumatic stress disorders related to trauma, cultural barriers
and other unpredictable factors, survivors of torture and extreme violence may
encounter difficulties in recalling and/or disclosing traumatic experience during
the different stages of the asylum procedure. If the protection system assumes
that the claimant is able to substantiate the facts and the circumstances that lie
at the basis of his/her asylum claim, by contrast victims of torture and extreme
violence, due to lapses of memory and psychological disorders related to trauma
are unlikely to satisfy this precondition. This frequently leads to negative decisions
on the protection claim.
The Project began with the assumption that a multidisciplinary approach in
counselling activities and the proposed methodology will lead to better results
in terms of fair recognition of the protection needs; and will also reduce the risk
of re-traumatisation while contributing to a reduction in the need for making
appeals. This has significant cost saving implications for all Member States.
The project partnership reflects the interdisciplinary nature of the working
methodology, consisting of Non-Profit Organisations providing counselling
and other services to victims of torture and violence (i.e. legal and medical/
psychological services) in 5 countries, namely Greece, Italy, Romania, The
Netherlands and United Kingdom.
MAIEUTICS
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I. Description and methodology of the maieutics project
The partnership:
This project is implemented by the Italian Council for Refugees (CIR) as the
lead agency, in partnership with the Greek Council for Refugees (GCR), Greece.
The person in charge at GCR is a legal officer, assisted by an individual expert
for all the psychological aspects related to the testing of the model. In the case
of Romania, two partners are involved in the implementation of the project.
The activities are shared jointly by the legal and the health professionals, at the
Romanian National Council for Refugees (CNRR) and the ICAR FOUNDATION,
respectively. In The Netherlands, the project is implemented by the partner
STICHTING ARQ PSYCHOTRAUMA EXPERT GROEP through the Netherlands
Institute for Human Rights and Medical Assessment (iMMO). At the start of the
project iMMO could not yet be included as partner since it was not officially
registered yet. Freedom from Torture is the partner from the United Kingdom.
The project has been implemented under the supervision of a Scientific
Committee composed by five experts with differing backgrounds, including
medical, psychological and legal expertise. The aim of the Scientific Committee
is to contribute in evaluating and giving its opinions on the basis of its members’
competencies.
2. Methodology
The Handbook produced in the frame of the Maieutics project reflects the results
of the main activities carried out from July 2011 to 31st December 2012 by all
partners directly involved in their countries in the care, support and rehabilitation
of asylum seekers who are survivors of torture and extreme violence.
The initial activity of the project consisted in the elaboration of a common legalpsychological working model for the legal orientation, care and assistance
of asylum seekers, refugees, and persons benefiting from subsidiary or
humanitarian protection. A stocktaking activity was conducted in order to
collect the European legislative framework and the existing policy documents,
the available academic sources, governmental and non-governmental reports as
well as the domestic legislation and the practices of the five countries involved/
participating in the project.
On the basis of the documents gathered, partners carried out an analysis of
the legal and psychological instruments existing at the theoretic and practical
levels concerning the legal orientation, care and assistance of torture survivors
and those who have experienced extreme violence.
Qualitative interviews of relevant stakeholders directly working with victims
of torture and violence and of torture survivors were conducted starting from
December 2011 in four out of the five countries involved in the project, on the
basis of two semi-structured questionnaires elaborated by CIR and partners.
The interviews with relevant stakeholders, in particular with inter alia
MAIEUTICS

competent/determining authorities, legal representatives, and psychologists
working in the accommodation centres or at specialised NGOs aimed to identify
shortcomings and gaps in the asylum procedure, as well as to single out the needs
of the present system. On the basis of the activities foreseen in the project, each
organisation was supposed to conduct 8 interviews with relevant stakeholders.
In practise, CIR has realised 8 interviews, CNRR has realised 9 interviews, ICAR
Foundation 8, GCR 7, and iMMO 8. Due to the national context, FfT was not able
to carry out specific interviews with stakeholders following the methods proposed
by the project, as a consequence FfT used a survey and focus groups instead of
individual interviews.
Regarding the interviews of survivors of torture, each partner was supposed
to accomplish 5 each. The interviews aimed to discern the main difficulties
encountered by applicants during the asylum process, including during the
first instance procedure and/or during the eventual appeal phase. In particular,
the interviews hoped to glean which aspects of the asylum procedure caused
applicants the most stress, and to learn of gaps in the asylum procedure they
noticed.
CIR legal personnel conducted study visits to Romania, to The Netherlands,
to Greece, and to the United Kingdom. The study visits were carried out in
co-operation with the partner Organisations, in order to observe their varying
methods of providing legal/psychological services and the current synergies
among the different legal/health professionals involved, and to verify the results
obtained in the previously mentioned activities.
A research meeting was held in Rome from 3 to 5 July 2012 among partners
and members of the Scientific Committee to elaborate the minimum standards
of an interdisciplinary working methodology that could be applied in any
European country regardless of the national context and current disparities in
legislation and practices of Member States.
Also discussed was the testing of the model and the training needed to benefit
the professionals involved. The members of the Scientific Committee participated
in the research meeting, to evaluate and make suggestions on the interdisciplinary
working model before its presentation at national/international level.
The partners began piloting the minimum standards of an interdisciplinary
working methodology in August 2012 in each of the involved Member States.
With specific regard to the UK context, Freedom from Torture was able to test the
interdisciplinary minimum standards only during the post decision/appeal stage
of the asylum process due to the UK asylum context.
The purpose of this activity was to test how direct beneficiaries (i.e. legal/health
professionals) are able to benefit and improve the services they provide through
the involvement of different professionals in supporting torture survivors. This
activity also aimed at verifying how final beneficiaries (i.e. survivors of torture and
violence) react to the involvement of different professionals in the counselling and
MAIEUTICS
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I. Description and methodology of the maieutics project
other stages of the asylum procedure, including the eventual appeal procedure,
and whether this involvement translates into the recognition of the proper
protection status. In this pilot phase, legal and health professionals in each
Member State carried out joint counselling activities (either together or
separately) addressed both to asylum seekers still in the asylum procedure, and
also to persons granted a protection status inferior to that to which they may
actually have been entitled pending the appeal procedure. A selected number of
direct beneficiaries (the health/legal professionals of the partner Organisations)
have tested the proposed model during the evaluation phase, enabling them to
then reveal and share both the positive aspects and shortcomings of the proposed
working methodology. Chapter V of this Handbook, concerning the “Minimum
Standards for a Common Interdisciplinary Working Methodology” provides the
outcomes of the testing for each of the five phases.
Two days training sessions were organised in each of the countries involved
(with the exception of The Netherlands) addressed to legal operators of NGOs,
legal advisors working in the open/closed reception centres, lawyers, judges,
magistrates, interpreters and cultural-linguistic mediators, health professionals,
and public officials dealing with asylum seekers and refugees, with the aim of
explaining the elaborated minimum standards of the proposed interdisciplinary
working methodology to direct beneficiaries, in order to guarantee the proper and
effective application of the interdisciplinary working methodology. The training
sessions took place in Romania, in the UK, in Italy and in Greece.
A two day workshop at European level has been held in Rome on the 13-14
December 2012 entailing the full participation of each partner which presented
the results of the Project and of the proposed and tested model to the European
stakeholders (International Organisations, NGOs and national authorities).
The aim of this workshop is to guarantee the broadest sharing of the model at
European level.
3. The Handbook
The Handbook, elaborating key findings and procedures researched, and
proposing an interdisciplinary working methodology between legal representatives
and health professionals was drafted in English by CIR with the contribution of
the partners and will be translated into Italian and German. This Handbook will
be widely distributed among stakeholders in all Member States and will serve all
public and private services regarding counselling of and assistance to victims of
torture and violence.
The Handbook without pretending to fully and exhaustively address the
issue of the treatment of torture survivors, proposes minimum standards of an
interdisciplinary working methodology by legal representatives and psychologists/
psychological therapists to better assist these persons during the different stages
MAIEUTICS

of the asylum procedure in order to obtain the recognition of the international
protection they deserve.
This tool based on the expertise acquired over the years by the partners
participating in the project, as well on the views and experiences shared with
relevant stakeholders and torture survivors during the implementation of the
project activities described above, aims to improve the way the special needs
of torture survivors are addressed in order to assure their wellbeing and their
protection.
The proposed interdisciplinary working methodology is particularly addressed
to legal representatives and health professionals working in various operational
contexts: border points, accommodation centres, and specialised NGOs.
Through a more informed understanding of the conditions in which torture
survivors live following the trauma they have experienced professionals will learn
to avoid behaviours that in good faith and unwittingly may negatively affect
these persons, and moreover, may perpetuate conditions of subordination and
oppression rather than promoting resilience and the capacity to restart a new
life.
Structure of the Handbook
Following this brief introductory chapter, this Handbook will describe the
psychological and psychopathological reactions to torture and extreme trauma
and how these reactions can produce behaviours that may interfere with the
asylum procedure (Chapter II). Chapter III describes the current EU legal framework
affecting vulnerable asylum seekers, as well as the proposals for second generation
instruments. Chapter IV details the national legislation and the actual experience
in practice regarding treatment of asylum seekers who are victims of torture and
violence in the five countries participating in this project. Chapter V discusses
minimum legal guarantees that should be afforded to all asylum seekers and
particularly to those with special vulnerabilities, and the minimum standards for
an interdisciplinary working methodology to be applied effectively at the varying
stages of the asylum application process, for the benefit of torture survivors as
well as for the legal process.

MAIEUTICS

17

I. Description and methodology of the maieutics project

18

II. Psychological and psychopathological
reactions in asylum seekers survivors
of torture

A person seeking asylum can experience traumatic and grievous events at
any time, both in his homeland and in the host country. The path of migration
requires reliance on smugglers to cross borders, while local authorities can arrest
asylum seekers as being illegal migrants all along their journey. A large portion
of this population has suffered experiences of extreme violence, such as sexual
abuse, torture or abduction, which can occur in the country of origin as well as
at any stage of their migration2. Most who survive these extreme traumas suffer
from severe psychological disorders that interfere with their capacity to engage
with the asylum procedure.
Observing the signs of previous torture experiences in a survivor, means to
detect the signs of previous intentional acts of violence, aiming to deprive a
person from his/her own identity and humanity. Torturers intend to leave
physical or psychological marks, as “by dehumanizing and breaking the will
of their victims, torturers set horrific examples for those who later come in
contact with the victim”3. However, reading these signs is extremely difficult
as most of them are subtle, affecting consciousness or relational patterns, or
appear as common somatic disorders (headaches, chronic bodily pain, digestive
problems...). Moreover, in most cases, no information can be gathered from
relatives or close friends regarding the changes that occurred in the personality
of a survivor. In addition, gaining his/her trust, whenever possible, requires a long
time. Therefore, assessing the psychological consequences of torture often lies on
the clinicians’ experience and capacity to read indirect signs and to be able to
recognize specific emotions underlying a symptom. Intense shame, anger, and
guilt can create an unbearable emotional load that a torture survivor can hardly
Steel Z, Chey T,
T Silove D, Marnane C, Bryant RA, van Ommeren M. (2009). Association of
torture and other potentially traumatic events with mental health outcomes among populations
exposed to mass conflict and displacement: a systematic review and meta-analysis, JAMA. 2009
Aug 5, 302(5), pp. 537-49.
Masmas TN, Møller E, Buhmannr C, Bunch V, Jensen JH, Hansen TN, Jørgensen LM, Kjaer C,
Mannstaedt M, Oxholm A, Skau J, Theilade L, Worm L, Ekstrøm M., Asylum seekers in Denmark-a
study of health status and grade of traumatization of newly arrived asylum seekers, Torture, 2008,
18(2), pp.77-86.
3
Istanbul Protocol - Manual on the Effective Investigation and Documentation of Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment. UNHCR, 1999. Paragraph 235.
2
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get in touch with. Any attempt to explore the personal history, and traumatic
experiences in particular, must be conducted carefully, as emerging feelings of
shame, anger or guilt could trigger defensive responses and hinder a disclosure.
It must be noted that torture survivors can display a multitude of behaviours
and emotions during an interview. Objective factors, as the type of torture they
suffered, and subjective factors, as their previous personality, can produce different
psychological and clinical consequences, which will, therefore, affect disclosure
in different ways. Silence and detachment can be displayed as much as loquacity
and emotional involvement. Intense emotional reactions of anger, despair or
fear are likely to occur as much as a complete emotional numbing. There is no
pathognomonic sign of torture, thus only an accurate and careful examination
carried out by an experienced clinician can produce a reliable assessment.
1.

Asylum seekers survivors of torture: psychopathological
reactions to extreme trauma

Traumatic experiences cannot be considered as a homogeneous category, as
relevant differences exist in the type and the duration of the events, as well as in
direct or indirect involvement. Hence, a person could witness a single, isolated,
violent situation, such as a natural catastrophe, or, conversely, could survive
prolonged or recurrent interpersonal traumatic experiences, such as sexual
abuse, torture, or domestic violence4. Moreover, several different traumatic
events could occur during a longer time span, producing cumulative trauma5.
All of these scenarios arise from specific social, cultural, political and personal
contexts. One’s psychological response to traumatic experiences is also related
to the particular environment in which one receives appropriate care such as
healthcare interventions, and relational and social support, among others, which
impact on one’s capacity to cope with a highly disruptive event.
1.1 Psychopathological consequences of extreme trauma
Extreme traumas should not be considered merely as extremely severe violent
situations, but rather, as experiences with distinctive characteristics. They can
be defined as interpersonal violence or abuse, in which the victim is subjugated
by the perpetrator while completely deprived of freedom or powerless to resist.
Interpersonal traumas share with catastrophic traumas the inability to protect
4
Van der Kolk B.A., Roth S., Pelcovitz D., Sunday S. and Spinazzola J., Disorders of Extreme Stress:
The Empirical Foundation of a Complex Adaptation to Trauma, (2005) Journal of Traumatic Stress,
Vol. 18, No. 5, pp. 389–399; Van der Kolk B.A., McFarlane A.C., Weisaeth L., Traumatic Stress,
Guilford Press, New York, 1996.
5
Grinberg Leon e Rebeca, Psicoanalisis de la migracion y del exilio, 1984. Cloitre, M., Stolbach,
B. C., Herman, J. L., Van der Kolk, B., Pynoos, R., Wang, J., et al., A developmental approach
to complex PTSD: Childhood and adult cumulative trauma as predictors of symptom complexity
complexity,
(2009) Journal of Traumatic Stress, 22(5), pp. 399-408.
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oneself from a sudden, violent, dangerous situation, with severe and sometimes
irreversibly destructive effects on one’s mental and/or physical integrity. The
overwhelming terror and emotional disruption arising from these experiences
cannot be contained using the coping mechanisms developed during one’s life.
Extreme anxiety (fragmentation anxiety) threatens the integrity of the self, and
requires, in many cases, the use of primary defence mechanisms6.
Such upheaval of mental functioning creates a hypersensitivity that is reactive
to all kinds of external triggers. Both direct and indirect stimuli (smells, sounds,
images or interpersonal situations that are directly or indirectly associated
to the traumatic event) can trigger vivid and upsetting traumatic memories,
which keep the traumatic experience alive7. The recollection of the traumatic
experience is unthinkable and remains in the implicit memory, where it can be
easily reactivated, generating re-experiencing symptoms (flashbacks, nightmares,
intrusive thoughts). Furthermore, the psychological tension associated with the
presence of unthinkable and highly charged memories can engender increased
arousal symptoms (hyper vigilance, sense of impending danger, irritability,
outbursts of anger).
Avoidance can become a trauma survivor’s chief defensive response to control
the specific anxiety related to traumatic memories, with the goal of evading all
foreseeable external triggers. The extent of the avoidance can lead to extreme
social isolation and deprivation of stimuli, in order to control post-traumatic
symptoms. This can include an avoidance of talking about personal experiences.
The typical interpersonal situation of extreme traumas, i.e. a prolonged
relationship between a perpetrator and a captive victim, fiercely erodes one’s
self-perception and the relationship patterns that have been learned throughout
life. Intentional inflicted pain is the only behaviour expected from the perpetrator
and remains a central fear in any future relationship. Any subsequent emotional
involvement presents the risk of a new traumatisation and, therefore, any
relationship can trigger unconscious terrorising emotions8.
However, avoiding possible external triggers is not sufficient protection. Since the
consequences of extreme trauma lie in the psyche’s deepest and most significant
structures, primary defence mechanisms, namely dissociative processes, become
vital to the psyche’s adaptation to the traumatic situation and to its survival.
The contribution of such processes to extreme post-traumatic syndromes is
documented in literature, both in classical studies on “shell shock” syndrome9
6
Bromberg, P.M., Standing in the spaces: Essays on clinical process, trauma, and dissociation,
(1998) New Jersey: Analytic Press; Mears R., Intimacy and Alienation: Memory, Trauma, and
Personal Being, Brunner-Routledge, 2001; Bromberg, P.M. “The shadow of the tsunami and the
growth of the relational mind
mind, New York: Routledge, 2011.
7
See footnote 7 “Traumatic Stress.”
8
See footnote 10 “The
The shadow of the tsunami(..)”
tsunami(..)”, 11 “Standing in the spaces (..)”, and 12
“Intimacy and Alienation (..).”
9
Kardiner, Abram, (1941). “The
The traumatic neuroses of war
war”, (pp. 3-6). Washington, DC, US:
National Research Council; Ferenczi S. (1934). “Gedanken über das Trauma. Internationale
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and in more recent, detailed and comprehensive studies10. Consequences
appear at a symptomatic level, producing emotional numbing, alterations in
consciousness, depersonalisation or amnesia. Moreover, dissociative processes
can affect the complexity of the personality. Papadopoulos11 defines “freezing”
as a self-protective strategy, which reduces the ability of a traumatised person to
feel perceptions and emotions, and which can lead to pathologic dissociation.
The impact of this within the asylum process is seen during the interview and
appeal phases.
Reprocessing traumatic memories and emotions requires a combination of personal
skills and social support. An individual’s capacity to contain upsetting emotional states
is sustained by the presence of supporting and caring interpersonal relationships.
The extreme isolation of an exiled person creates a lack of this central element that
is essential for processing trauma. Moreover, geographical isolation can often be
accompanied by episodes of grief that increase the impact of depressive symptoms,
interfering with the possibility of achieving psychological stabilisation in the host
country.
The quality of the reception system in the host country plays an important role
either in promoting or in hindering the sense of security of a torture survivor.
No psychological development can take place if social and juridical insecurity
and unpredictability persist. Moreover, a recovery period in a torture survivor’s
asylum procedure is necessary since the extent of psychopathological alterations
undermines the survivor’s ability to fully and effectively participate in the asylum
process. Access to specialised medical and psychological services should be
provided to torture survivors at the earliest possible stage, well in advance of
facing the interview before national authorities.
1.2 From PTSD to Complex PTSD (or Disorder of Extreme Stress)
In recent years, attention to psychological disorders that follow extreme traumas
has grown, and the need to conceptualise their distinctive psychopathological
complexity has led to the identification of a new diagnostic entity called Complex
PTSD12 or Disorder of Extreme Stress (DESNOS)13. A marked incidence of such
psychopathological syndromes in people surviving extreme traumas has been
Zeitschrift für Psychoanalyse”, 1934, Bd. XX, S. 5–12.
10
Merckelback, H. Dekkers, T, Ewsell, I, Roefs, A. (2003) “Dissociative Symptoms and Amnesia in
Dutch Concentration Camp Survivors.” Comprehensive Psychiatry, vol. 44, no. 1, pp. 445-468.
11
See footnote 4 “Refugees, home and trauma (…)”
12
Herman, J.L. (1992) Complex PTSD: “A Syndrome in Survivors of Prolonged and Repeated
Trauma.” Journal of Traumatic Stress, 5, pp. 377-391; Roth S; Newman E; Pelcovitz D; van der
Kolk B; Mandel FS (1997). “Complex PTSD in victims exposed to sexual and physical abuse: results
from the DSM—IV Field Trial for Posttraumatic Stress Disorder
Disorder.” J Trauma Stress 1997; 10:539555.
13
See footnote 6 “Disorders of Extreme Stress (..)”, and 8 “A developmental approach to complex
PTSD (..).”; Luxenberg T., Spinazzola J., van der Kolk B.A. (2001). “Complex Trauma and Disorders
of Extreme Stress (DESNOS) Diagnosis.” Directions in Psychiatry,Volume 21, Lessons 25 & 26.
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reported in several clinical studies14.
Here, only those aspects which tend to interfere with the asylum procedure will
be mentioned: specifically, alterations of consciousness, memory disturbances
and alterations in the regulation of affect15.
Alteration of Consciousness and Identity involves a reduced awareness
and disassociation from specific perceptions and emotional states connected
to traumatic memories. People affected by Complex PTSD/DESNOS show
high levels of dissociative experiences, such as depersonalisation, derealisation,
imaginary involvement and numbing16. Hence, severe traumatisation results in
an emotional and sensorial detachment, which becomes particularly relevant
when approaching aspects of personal history and identity relating to the
traumatic experience. Factual information and personal, emotional involvement
will appear disconnected and vacuous. Dissociative reactions are often triggered
by interpersonal situations (even in details as the smell, a gesture, an expression
or a word) that are associated, at an unconscious level, to the original traumatic
experience. An interview before state authorities can in itself generate an intense
emotional distress, which can produce a dissociative response. A previous research
on the impact of sexual violence on the disclosure during Home Office interviews
highlighted how intense shame has a correlation with PTSD symptoms and with
higher levels of dissociation17. Feeling ashamed, during the interview or in other
relational situations, is, thus, a powerful trigger for dissociative phenomena.
Memory disturbances. Scientific literature delineates the differing roles
of distinct neurological pathways in the storage of memories of life events. In
particular, traumatic experiences appear to remain in the implicit (procedural,
unconscious) memory, rarely becoming fully part of the explicit (declarative,

Van Dijke, A., Ford, J. D., van Son, M., Frank, L., & van der Hart, O. (2012). “Association of
childhood-trauma-by-primary caregiver and affect dysregulation with borderline personality disorder
symptoms in adulthood. “ Psychological Trauma: Theory, Research, Practice, and Policy. Spitzer,
C., Barnow, S., Volzke, H., John, U., Freyberger, H.J., Grabe, H.J. (2009). “Trauma, posttraumatic
stress disorder, and physical illness: findings from the general population”. Psychosom. Med. 71,
1012–1017. Morina N. e Ford J.D. (2008). “Complex sequelae of psychological trauma among
Kosovar civilian war victims.” International Journal of Social Psychiatry Vol 54 (5): 425–436.
Boscarino, J. A. (2004). “Posttraumatic stress disorder and physical illness: results from clinical
and epidemiologic studies.” Annals of the New York Academy of Science., 1032, 141-153.
Boscarino, J. A. (2004). “Posttraumatic stress disorder and physical illness: results from clinical and
epidemiologic studies.” Annals of the New York Academy of Science., 1032, 141-153.
15
See footnote 22 “Complex Trauma and Disorders (..)”.Courtois C.A., Ford J.D. (2009).
“Treating Complex Traumatic Stress Disorders - An evidence based guide.” Guilford Press; Briere,
J. Spinazzola, J. (2005) “Phenomenology and Psychological Assessment of Complex Posttraumatic
States.” Journal of Traumatic Stress, 18(5), 401-412.
16
Zucker M., Spinazzola J. Blaustein M., ven der Kolk B.A. (2006). “Dissociative Symptomatology
in Posttraumatic Stress Disorder and Disorders of Extreme Stress.” Journal of Trauma & Dissociation,
Vol. 7(1), 19-31.
17
Bögner D., Herlihy J. and Brewin C.R. (2007). Impact of sexual violence on disclosure during
Home Office interviews. BJP 2007, 191:75-81.
14
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conscious) memory18. Therefore, traumatic experiences are often reported
as incomplete autobiographical accounts, where some events can be recalled
voluntarily, being part of a conscious autobiographical memory, while others
remain covered. Implicit memories rather emerge as highly emotional and
involuntary operations, triggered by external or internal cues19.
Alteration in Regulation of Affect and Impulses concerns a reduced
capacity to cope with emotional experiences and results in the tendency to be
overwhelmed by any stressor. The management of emotions as anger, frustration
and shame, as well as the ability to tolerate tense relational situations are altered.
This produces frequent overreactions, expressed through inappropriate emotional
states and interpersonal behaviours (i.e. laughter during the recounting of torture
experiences, angry outburst in the asylum hearing...).

2.

Asylum seekers survivors of torture:
behaviours interfering with the asylum procedure

As noted previously, extreme violence and torture can produce serious
psychological alterations in the victims. The specificity of these afflictions, besides
causing pronounced psychological distress, can also hinder an asylum seeker’s
effective engagement throughout the procedure for International Protection.
While some torture survivors may react with symptoms as severe as psychiatric
breakdowns, even those who do not show clear psychopathological signs may be
severely impacted by the torture’s consequences. Therefore, even when torture
survivors do not exhibit diagnosable mental illnesses, their ability to disclose can
be affected by profound emotional reactions20.
While legal representatives and government authorities involved in the asylum
procedure should be aware of the varying attitudes or affects to be described
below, it must be reiterated that not all victims of torture or extreme violence
develop evident psychopathological conditions. Therefore, not all adaptive
individual reactions to abuse and violence suffered by an asylum seeker should
be ascribed to a psychological disorder, nor should a diagnosis of post-traumatic
Schacter D.L. (1996). “Searching For Memory: The Brain, The Mind, And The Past.” Basic Books.
Van der Kolk B.A.. Hopper J.W., Osterman J.E. (2001). “Exploring the nature of traumatic memory:
Combining clinical knowledge with laboratory methods.” Journal of Aggression, Maltreatment &
Trauma, Vol 4(2), 2001, 9-31.
Bernsten D., Hall N.M. (2004). “The episodic nature of involuntary autobiographical memories.”
Memory & Cognition 2004;5:789-803.
19
Bernsten D., Hall N.M. (2004). “The episodic nature of involuntary autobiographical memories.”
Memory & Cognition 2004;5:789-803. Hellawell, S. J. & Brewin, C. R. (2004) A comparison
of flashbacks and ordinary autobiographical memories of trauma: content and language.
Behaviour Research and Therapy, 42,1-12.
20
Istanbul Protocol - Manual on the Effective Investigation and Documentation of Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment. UNHCR, 1999. Paragraph 236.
18
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syndrome become a necessary condition to obtain International Protection. The
varying affects or compensatory attitudes described below should be considered
as defensive and adaptive mechanisms. Increased knowledge and awareness
of these circumstances should reduce their potential negative impact on the
credibility assessment of asylum seekers.
 Denial, avoidance, silence are partially conscious defence mechanisms.
Torture survivors can be reluctant to disclose their personal experience. While
fear of the possible traumatic impact of the disclosure may be very strong,
the unspoken sense of shame and humiliation can be even stronger. Silence,
avoidance and denial can appear as the consequence of the unspeakable
disruption of personal integrity and dignity.
 Emotional detachment and inadequacy refers to the contrast between
the obvious importance of the events being reported, and an inconsistent
emotional participation. The non verbal behaviour can appear incongruent
or inadequate, from the perspective of the institutions or state agents
conducting the interview with the asylum seeker. The discrepancies between
verbal and nonverbal communications can raise questions in the assessment
by government authorities or legal professionals regarding the credibility of
the asylum seeker’s account.
 Hyper-vigilance, hostility, mistrust are all relational attitudes that an asylum
seeker who has survived torture may express during an interview. The need to
feel in control of the communication and of the relationship with authorities
or other professionals can often follow interpersonal traumatic experiences.
However, it can also interfere with the interviewer’s capacity to undertake
an accurate and comprehensive interview, increasing the risk that relevant
information will be left out.
 Asylum seekers may show submission and passivity towards professionals and
state authorities involved in, or in charge of, the procedure for international
protection. This attitude severely constrains personal and genuine participation
in the narration of traumatic experiences.
 Detachment and torpor/numbing may occur following traumatic
experiences, producing an absent and indifferent affect, as if nothing really
mattered. Such apparent attitudes can be related to a temporary posttraumatic emotional freeze response or to pathologic dissociation. In either
case, the ability to express feelings and to provide all the information needed
to effectively present the request for international protection are reduced.
 Narrative inconsistencies: in addition to the previous defensive and adaptive
mechanisms, a torture survivor may suffer from memory disturbances, as well
as a reduced ability to follow a logical sequence. As a result, a report could
appear inconsistent, weak, and/or incomprehensible, increasing the risk of an
adverse credibility finding and of a negative decision from state authorities.
Long before the adjudicative phase of the international protection process, the
above affects and attitudes can hinder communication when interviewing an
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asylum seeker, whose complex case may consequently be assessed incorrectly.
Therefore, the assistance of health professionals (medical doctors, psychiatrists,
psychologists) can be essential to support a torture survivor during the procedure
for international protection. Besides treating psychological distress, experienced
mental health professionals can also facilitate the survivor’s engagement in the
process.
3. Asylum seekers: general psychological reactions to exile
Being exiled and escaping from the home country generates basic psychological
reactions in asylum seekers. Their lives experience critical changes, including loss
of all emotional, social and cultural bonds, while they seek protection in a foreign
country. The psychological impact of these sudden and radical life changes can
be disrupting, even if not always producing a psychopathological reaction. The
processes described below are intense reactions of psychological distress, which
are common to a large number of refugees. A pathological development of such
distress is possible whenever personal resources and social support are insufficient
to sustain a psychological stabilisation.
The peculiar psychological processes activated during exile can include grief,
nostalgic disorientation and crisis of personal identity, according to Freud21,
Renos K. Papadopoulos22 and Leon and Rebecca Grinberg23.
A. Grief is a dynamic and complex process that involves the complete personality.
It encompasses pain for the loss of loved ones, as well as of core symbols, and
the subsequent pain arising from recovering aspects of the personality linked to
the losses. Therefore, at a psychological level, the action of seeking asylum, i.e.
seeking a new safe and inviolable place, can generate massive feelings of grief. In
many cases, intense grieving can overwhelm one’s personal resources, producing
psychological and somatic symptoms and may have a psychological impact
including depression or anxiety for example) and/or somatic manifestations such
as sleeplessness or change in appetite, or general fatigue. A grieving state may
also interfere with one’s ability to overcome internal and external pressures.
B. Nostalgic disorientation is caused by the multiplicity, contemporaneity
and inevitability of losses suffered by an asylum seeker, namely the loss of
“home”. Renos K. Papadopoulos identifies this core issue to describe the specific
psychological condition of a refugee. Despite having wide differences in their life
stories, all refugees share the loss of their home. The term “home” refers both to
Freud, S., Mourning and Melancholia, The Standard Edition of the Complete Psychological
Works of Sigmund Freud, 1917, Volume XIV.
22
Papadopoulos, RK Refugees, home and trauma. In Therapeutic Care for Refugees. No Place Like
Home, R. K. Papadopoulos (ed.), London, Karnac, Tavistock Clinic Series, 2002.
Home
23
Grinberg Leon e Rebeca, Psicoanalisis de la migracion y del exilio, Madrid, Alianza Editorial,
1984.
21
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the material and to the symbolic loss. The symbolic function has an essential role
in organising and holding together the psychological, emotional and relational
experiences on which the sense of self is based. According to Papadopoulos,
losing home is a primary loss, of which the individual is usually conscious only in
its material sense, while the symbolic meaning remains intangible and produces
painful disorientation and nostalgia, defined by the author as “nostalgic
disorientation”. The deprivation of this fundamental organising function,
beyond any other conscious grief, imperceptibly pervades a refugee and may
manifest in symptoms such as sense of unsafety, lack of confidence, anxiety, or
disorientation. It is common to all refugees and is contributing factor to their
specific vulnerability.
C. Crisis of personal identity emanates from the sudden and forced loss of the
prior relational, social and cultural bonds which sustained the personal identity,
and from the difficulty in finding a new role and place in the host country. The
ongoing relationship between the self and others is the foundation from which
the sense of identity is built.
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Working with torture survivors: the risk of “Vicarious Traumatisation”
Offering help and listening to people who present the signs of physical and
psychological violence means coming in contact with the chaotic abyss of human
denial as well as with the personal fear of rejection by those who may mistrust
us and may conceive of us as the “other” who is going to perpetrate another
violation.
Psychiatrists, psychologists, linguistic and cultural mediators, social workers, legal
representatives and competent authorities are continually exposed to a strong
psychological impact in carrying out their daily activities with victims of torture or
extreme trauma. This represents an actual risk factor for both the well-being and
the psycho-physical balance of these professionals and for their performance.
Being part of a team that provides services to suffering persons who are victims
of extreme violence or torture, requires not only expertise but also specific skills
and empathy.
The empathic engagement, essential to working with people who have suffered
violence or torture, may degenerate as a consequence of the “emotional flood”
from an over-involvement of the helper that may lead to a condition of real
emotional breakdown/exhaustion. This condition entails the implementation of
unconscious defensive strategies by the helper, that differ from person to person,
whose purpose is to distance himself/herself from the suffering and the traumatic
experiences of patients and from overwhelming emotional resonances.
These dynamics are the primum movens (first cause) of a transformation in the
helper’s inner world, called Vicarious Traumatization (VT).
The listening to constant stories that are humanly devastating implies an
unconscious traumatic material exchange (feelings, thoughts and images) and can
activate in the helper a feeling of deep empathy and sorrow towards the patient,
accompanied by a strong intention to alleviate the suffering in combination with an
illusory and omnipotent desire to remove its causes. Following a strong empathic
engagement, the helper may perceive himself/herself as a witness of the traumatic
experience, and accordingly he/she may slide into the role of actor participating in
the recall of traumatic events. This may imply a hyper-involvement in the role of coplaintiff with the aim of restabilizing the psychic and physical status of the patient.
In such situations, following the “vision” of an alleged patient’s low psychic
function, the helper has the tendency to assign himself/herself an out-and-out
vicarious function in the integrative process/therapeutic/rehabilitation (social,
legal, medical, psychological) with respect to the patient, which is consciously
perceived as the necessity to protect, to reassure, to defend, to shield him/her. It
is evident that the cause of the VT is not due to the empathetic engagement in
itself, but the VT derives from the failure of decentralization which results from the
combination of the helper’s empathy and the traumatic material experienced by
the patient.
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The emotional breakdown involves an unwitting initial implementation of a
defensive repositioning with immediate dysfunctional behaviour and symptoms:
irritability, moodiness, prostration, rigidity of thoughts, psychosomatic symptoms,
avoidance, asleep disorders, nightmares, feelings of vulnerability, alienation
accompanied by social isolation and retreat. The helper can fall into a state of
psychic suffering that may be associated with a fast decline of the quality of his/
her performance and of the work in équipe.
The VT is a negative transformation of the helper’s inner world, resulting from
the empathic involvement in therapeutic relations with survivors who have
experienced extreme trauma, and from the sharing of the trauma material,
combined with a strong feeling of responsibility to help those victims.
The main feature of the VT is the loss of trust in a “good world”, as happens in
the case of trauma, that consists in the loss of meaning and hope.
Some risk factors of VT, divided into individual factors and factors related to the
context and protective factors, are the following:
Individual risk factors:
• The therapist’s unresolved emotional problems;
• The presence of an empathic hypersensitivity towards suffering and the
consequent excessive identification with the patient;
• The continuous and prolonged exposure to traumatized patients;
• An insufficient practical experience in the treatment of post-traumatic disorders;
Risk factors deriving from the context:
workload;

positions and salaries;

decision-making autonomy;

Protective factors:
individual and group supervision;


professional training;

participation in sports and/or recreational activities;

individual psychotherapy;

limiting one’s workload;

constant updating activity;

meditation;

development of meta-cognitive capacities.
Preventing VT
The most important means to prevent VT is therapeutic self-awareness through
a therapy training course. Regular self-examination with the support of collegial,
external supervision, aiming at inducing helpers to confront themselves with their
dark side in a controlled environment, is thus essential.
Flavia Calò24
24

Psychologist – CIR, NIRAST.
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At the international level the principle of the prohibition of torture and other
inhuman or degrading treatment is laid down in several instruments such as
the 1966 International Covenant on Civil and Political Rights (ICCPR), the 1950
European Convention on Human Rights (ECHR) and the Charter of Fundamental
Rights of the European Union (2000). In particular, the two main Treaties focused
exclusively on torture are the UN Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (1984) and the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (1987). These Treaties have foreseen the establishment of two ad
hoc bodies in charge of monitoring their implementation by High Contracting
Parties: the Committee Against Torture (CAT) and the European Committee for
the Prevention of Torture (CPT).

UN Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment
Article 1
1. For the purposes of this Convention, the term “torture” means any act
by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third
person information or a confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidating
or coercing him or a third person, or for any reason based on discrimination
of any kind, when such pain or suffering is inflicted by or at the instigation of
or with the consent or acquiescence of a public official or other person acting
in an official capacity. It does not include pain or suffering arising only from,
inherent in or incidental to lawful sanctions.
This chapter covers the European Union legislation currently in force that is
specifically dealing with “vulnerable” asylum seekers and refugees and in particular victims of torture and extreme violence as well as proposals by the European
Commission as part of the establishment of the Common European Asylum System (CEAS).
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III. Legal framework
The European Union has introduced some legal provisions on early identification
as well as on procedural guarantees during the asylum procedure affecting torture
victims that have been transposed in the legislation of Member States. However,
as it will be highlighted in Chapter IV considerable differences in legislation and
practices still remain in Member States, differences that hopefully in the future will
be eliminated thanks to more protective EU legal provisions ensuring higher and
more convergent standards of protection and real harmonization of asylum law and
policies in EU Member States.
1. European Union Legal Framework
According to the Stockholm Programme, the aim of the EU is to create a common area of protection and solidarity based on a common asylum procedure,
and a uniform status for those granted international protection. In order to build
the Common European Asylum System (CEAS) the EU adopted “first generation”
asylum legislation between 2003 and 2005 and currently is engaged in a negotiating process amending these Directives and Regulations.
During the “first phase” of the CEAS, the European Union adopted legislation
on key issues: the “Qualification Directive” on the qualification and status of third
country nationals as refugees25 or as persons in need of subsidiary protection26;
the “Asylum Procedures Directive”27 on asylum procedures; the “Reception

By virtue of Art. 1A of the 1951 Geneva Convention relating to the status of Refugee
“the term refugee shall apply to any person who … owing to a well-founded fear of being
persecuted for reasons of race, religion, nationality, membership of a particular social group or
political opinion, is outside the country of his nationality and is unable or, owing to such fear,
is unwilling to avail himself of the protection of that country; or who, not having a nationality
and being outside the country of his former habitual residence as a result of such events, is
unable or, owing to such fear, is unwilling to return to it”.
26
The definition of subsidiary protection is given by art. 2 (e) of the 2004/83 Council Directive
on minimum standards for the qualification and status of third country nationals or stateless
persons as refugees or as persons who otherwise need international protection, that must be
read in conjunction with Art. 15 of the same directive. Art 2 (e) specifies that a person eligible
for subsidiary protection means a third country national or a stateless person who does not
qualify as a refugee but in respect of whom substantial grounds have been shown for believing
that the person concerned, if returned to his or her country of origin, or in the case of a
stateless person, to his or her country of former habitual residence, would face a real risk of
suffering serious harm as defined in Article 15, and to whom Article 17(1) and (2) do not apply,
and is unable, or, owing to such risk, unwilling to avail himself or herself of the protection of
that country”.
Article 15 states that “serious harm consists of: (a) death penalty or execution; or (b) torture or
inhuman or degrading treatment or punishment of an applicant in the country of origin; or (c)
serious and individual threat to a civilian’s life or person by reason of indiscriminate violence in
situations of international or internal armed conflict.
27
Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures
in Member States for granting and withdrawing refugee status, hereafter “Asylum Procedures
Directive”.
25
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Conditions Directive28” dealing with accommodation of asylum seekers during the
asylum procedure and other related issues such as welfare and employment; the
Dublin II Regulation29 establishing the criteria and mechanisms for determining
the Member State responsible for examining an application for international
protection lodged in one of the Member States; and the EURODAC Regulation
establishing a database of fingerprints of asylum seekers and irregular migrants.
By the end of 2008 a number of proposals aimed at further developing the
CEAS and, therefore, at revising the above-mentioned legislative measures had
been submitted by the European Commission to the Council and the European
Parliament. The “second phase of harmonisation” should have been concluded
by the end of 2010 but was extended until the end of 2012. To date, the
European Parliament and the Council have reached agreement in mid-2011 on
the revision of the Qualification Directive30, which was then officially adopted
in November 2011, on the amendment of the long term Residence Directive,
and on the establishment of the European Asylum Support Office. Final political
agreement was also reached between the European Parliament and the Council
on the amended proposal recasting the Reception Conditions Directive in July
2012 and on the Commission proposal recasting the Dublin Regulation in
November 2012. Final endorsement of both compromise texts by the Council
and the European Parliament is expected in 2013 but has been made conditional
on the successful conclusion of the negotiations on the Commission proposal
amending the EURODAC Regulation31.
According to The European Council’s Stockholm Programme, the Common
European Asylum System should guarantee “high standards of protection” and
therefore be fair, efficient and effective, aiming at harmonising asylum procedures
in all EU Member States in line with Article 7832 of the Treaty on the functioning
Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the
reception of asylum seekers.
29
Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and
mechanisms for determining the Member State responsible for examining an asylum application
lodged in one of the Member States by a third-country national.
30
Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011
on standards for the qualification of third-country nationals or stateless persons as beneficiaries
of international protection, for a uniform status for refugees or for persons eligible for subsidiary
protection, and for the content of the protection granted (recast),
31
At the time of writing trilogue discussions on the Commission proposal amending the
EURODAC Regulation had not been finalised yet.
For more details please refer to EU link http://www.statewatch.org/news/2012/oct//eucouncil-asylum-sop-13340-12.pdf
32
Article 78, Par.1 (TFEU) “The Union shall develop a common policy on asylum, subsidiary
protection and temporary protection with a view to offering appropriate status to any thirdcountry national requiring international protection and ensuring compliance with the principle
of non-refoulement. This policy must be in accordance with the Geneva Convention of 28 July
1951 and the Protocol of 31 January 1967 relating to the status of refugees, and other relevant
treaties.”
28
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of European Union (TFEU). Asylum seekers, regardless of the Member State in
which their application is lodged, should have the opportunity to enjoy “an
equivalent level of treatment as regards reception conditions, and the same level
as regards procedural arrangements and status determination.”33 Moreover, the
Stockholm Programme takes into account the necessity to improve protection of
vulnerable persons and groups as a policy priority for the European Union. It is
worth mentioning that with regard to torture survivors, the High Representative
for Foreign Affairs and Security Policy in the European Union, Catherine Ashton,
on behalf of the EU on the occasion of the United Nations International Day in
Support of Victims of Torture, 26 June 2012, reaffirmed the EU’s commitment to
the prevention and eradication of torture and other cruel, inhuman or degrading
treatment or punishment, and to the full rehabilitation of torture victims in all
parts of the world. She pointed out that the EU, through funding at the national
and the EU level, will continue to offer substantial support to the organizations
that provide medical, social, legal and other assistance to many men, women
and children who are victims of torture with the aim of restoring their health and
dignity as human beings34.
The European Commission, in its proposals on the Reception Conditions Directives and on the Asylum Procedures Directive, clearly emphasised and prioritised
the needs of vulnerable groups, in particular victims of torture, by introducing
adequate guarantees such as the requirement of a medical report, specific training to recognise trauma, and identification mechanisms to identify vulnerable
persons. However, as will be illustrated below, the safeguards initially proposed
by the Commission have been watered down during the negotiations.
As will be further illustrated in the following paragraphs, current EU legislation
unfortunately addresses the situation of possible vulnerability of asylum seekers
only marginally. Nevertheless, the second generation instruments proposals foresee additional legal provisions that are devoted to victims of torture, violence and
trafficking that, if adopted, will hopefully contribute to reducing existing disparities between Member States.
2. Reception Conditions Directive
On 27 January 2003, the COUNCIL DIRECTIVE 2003/9/EC laying down minimum standards for the reception of asylum seekers, hereafter “Reception
Conditions Directive”, was adopted.
A proposal to recast this Directive was presented by the European Commission

33
ECRE “Comments from the European Council on refugees and exiles on the Amended
Commission Proposal to recast the Asylum Procedures Directive (COM (2011) 319 final),
September 2011, p.3.
34
http://eeas.europa.eu/delegations/nigeria/press_corner/all_news/news/2012/20120626_02_
en.htm
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on 9 December 200835. The European Parliament adopted its first reading position
on the Commission proposal in May 2009, but the Council failed to reach a first
reading position on the basis of the 2008 Commission proposal.
In order to solve the institutional deadlock the European Commission presented
in June 2011 an amended recast proposal of the Reception Conditions Directive36.
As noted above, the Council and the European Parliament have reached a final
political agreement on this amended text in July 201237 that should be formally
adopted in 2013.
Article 13(2) Reception Conditions Directive states that “Member States shall
make provisions on material reception conditions to ensure a standard of living
adequate for the health of applicants and capable of ensuring their subsistence.”
It is worth noting that the European Court of Human Rights in the M.S.S. case
has stressed that the 2003 Reception Conditions Directive establishes a positive
obligation to provide accommodation and decent material conditions to asylum
seekers, considered per se as “particularly vulnerable”.38
Article 13(2) Reception Conditions Directive also specifies that “Member States
shall ensure that that standard of living is met in the specific situation of persons
who have special needs, in accordance with Article 17, as well as in relation to
the situation of persons who are in detention”. It must be highlighted that this
provision applies to all types of premises, including detention centres.39
The most relevant principle is contained in Article 17(1) Reception Conditions
Directive which states that “1. Member States shall take into account the specific
situation of vulnerable persons such as minors, unaccompanied minors, disabled
people, elderly people, pregnant women, single parents with minor children
and persons who have been subject to torture, rape or other serious forms of
psychological, physical or sexual violence, in the national legislation implementing
Proposal of December 3rd 2008 for a directive of the European Parliament and of the Council
laying down minimum standards for the reception of asylum seekers (COM(2008) 815 final.
36
Amended proposal for a Directive of the European Parliament and of the Council laying down
standards for the reception of asylum seekers (COM(2011) 320 final.
37
For the final text of the compromise see Council of the European Union, Position of the
Council at first reading with a view to the adoption of a directive of the European Parliament
and of the Council laying down standards for the reception of applicants for international
protection (recast), Doc. Nr. 14654/12, 14 December 2012, available at http://register.
consilium.europa.eu/pdf/en/12/st14/st14654.en12.pdf. Although the compromise text
still awaits formal adoption by the European Parliament and the Council, in this handbook
whenever the compromise text is referred to, the expression “amended Article” will be used
for reasons of clarity in order to clearly distinguish between the current directive in force, the
proposals of the European Commission and the final compromise.
38
M.S.S. v. Belgium and Greece, Application no. 30696/09, Council of Europe: European Court
of Human Rights, 21 January 2011, par. 221, available at: http://www.unhcr.org/refworld/
docid/4d39bc7f2.html.
39
Report from the Commission to the Council and to the European Parliament on the
application of directive 2003/9/ec of 27 January 2003 laying down minimum standards for the
reception of asylum seekers, 26 November 2007, COM(2007) 745 final, point 3.1 . Hereafter
the Commission report on reception conditions.
35
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the provisions of Chapter II relating to material reception conditions and health
care”. Paragraph 2 is also very important as it indicates that this provision “shall
apply only to persons found to have special needs after an individual evaluation
of their situation.“
As highlighted in the 2006 Odysseus Academic Network on the transposition
of the Reception Conditions Directive40 a high number of Member States have
not adopted any identification procedure or mechanisms. This is because Article
17 of the Directive does not explicitly require Member States to set up such
mechanism, although the wording of Paragraph 2 arguably implies an individual
evaluation of the situation of every asylum applicant. According to the Commission report on the implementation of the Reception Conditions Directive,41 “Despite the fact that it is not literally an obligation, there might be serious doubts as
to how and whether persons with special needs are actually identified in Member
States with no such tool. Identification of vulnerable asylum seekers is a core element without which the provisions of the Directive aimed at special treatment of
these persons will loose any meaning.”
Amended Article 21 of the final compromise text provides a non-exhaustive
list of vulnerable persons, including “victims of trafficking, persons with serious
illnesses, persons with mental disorders”. This provision imposes on Member
States an obligation “to take into account in national legislation … the specific
situation of vulnerable groups”. Moreover, amended Article 22(1) laid down a
general duty for Member States to assess whether an applicant is a person with
special reception needs and to indicate the nature of such needs, for the purpose
of effectively implementing the preceding Article 21.
Amended Article 22(1) now only requires a mere “assessment” of the special
reception needs of vulnerable persons, whereas the amended Commission recast
proposal of June 2011 imposed upon Member States an obligation to establish
“mechanisms” to identify vulnerable persons, while the initial 2008 Commission
recast proposal included an obligation on EU Member States to provide for
“procedures” to identify vulnerable asylum seekers.
This assessment must be initiated “within a reasonable period of time after
an application for international protection is made” instead of “as soon as an
application for international protection is lodged” as was required under Article
21(2) of the 2008 Commission recast Reception Conditions proposal. Since
delays in identification of their special needs can be detrimental for vulnerable
persons, it is extremely important that special reception needs and the need
for special procedural guarantees are identified at the earliest possible stage.
Odysseus Academic Network “Comparative overview of the implementation of the Directive
2003/9 of 27 January 2003 laying down minimum standards for the reception of asylum seekers
in the EU Member States” done for DG JLS of the European Commission, October 2006.
41
Report from the Commission to the Council and to the European Parliament on the application
of directive 2003/9/ec of 27 January 2003 laying down minimum standards for the reception
of asylum seekers, 26 November 2007, COM(2007) 745 final (point 3.5.1)
40
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This was advocated for by NGOs such as the European Council on Refugees
and Exiles (ECRE), that had recommended to maintain the requirement that
the assessment must be initiated “as soon as an application for international
protection is made”42.
Amended Article 22(1) also stresses that if special needs “become apparent
at a later stage in the asylum procedure” they must be also addressed. This
additional guarantee is extremely important when considering that vulnerability
and special needs may only become apparent at a later stage of the asylum
procedure. Moreover, it is worth pointing out that paragraph 1 of the amended
Article 22 specifies that the “assessment may be integrated into existing national
procedures”, but paragraph 2 explicitly states that this evaluation does “not
need to take the form of an administrative procedure”. This was included to
accommodate the Council’s concern that a requirement of a procedure or
mechanism would create “a procedure within the asylum procedure” and result in
longer asylum procedures as well as increased abuse of the asylum procedure.
Another relevant provision is Article 15(1) Reception Conditions Directive
which foresees that Member States shall ensure that applicants receive necessary
health care which shall include, at least, emergency care and essential treatment
of illness.43 Article 15(2) Reception Conditions Directive is also relevant as it
lays down an obligation for Member States to provide necessary medical or
other assistance to applicants who have special needs, without restricting this
assistance to only emergency care and essential treatment of illness. Article 20
Reception Conditions Directive states that “Member States shall ensure that, if
necessary, persons who have been subjected to torture, rape or other serious
acts of violence receive the necessary treatment of damages caused by the
aforementioned acts”.
Amended Article 19(2) of the final compromise text specifies that Member
States shall provide necessary medical or other assistance to applicants who
have special reception needs, including appropriate mental health care where
needed. The words in bold have been added to the current Article 15(2) Reception Conditions Directive introducing a progressive measure in favour of applicants who have suffered traumatic experiences.
Regrettably, amended Article 19(2) no longer requires such assistance to be
provided “under the same conditions as nationals” as foreseen in the previous
proposal, constituting a step backwards for vulnerable asylum seekers. In this
regard it should be noted that ECRE has stressed that asylum seekers should
have access to health care under the same or similar conditions as nationals, and
had recommended the reintroduction of this benchmark in the amended recast
42
Comments from the European Council on Refugees and Exiles (hereafter ECRE) on the
Amended Commission Proposal to recast the Reception Conditions Directive (COM(2011)320
final, September 2011, p. 24.
43
The Amended Article 19 (1) adds the wording “serious mental disorders” to the text in
force.
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Article 19(2).44
Although the issue of minors is not covered in this Handbook, it is worth
making reference to Article 18(2) Reception Conditions Directive which states
that “Member States shall ensure access to rehabilitation services for minors
who have been victims of any form of abuse, neglect, exploitation, torture or
cruel, inhuman and degrading treatment, or who have suffered from armed
conflicts, and ensure that appropriate mental health care is developed and
qualified counselling is provided when needed”. (Emphasis added).
Amended Article 25(1) envisages that Member States shall ensure that victims
of torture, rape or other serious acts of violence receive the necessary treatment
of damages caused by the mentioned acts. In particular Member States shall
guarantee these persons “appropriate medical and psychological treatment or
care”.
Another procedural guarantee is envisaged by the amended Article 25(2) which
provides that “those working with victims of torture, rape or other serious
acts of violence shall have had and shall continue to receive appropriate
training concerning their needs, and shall be bound by the confidentiality rules
provided for in the relevant national law, in relation to any information they
obtain in the course of their work”. (Emphasis added).
A further important issue which has been subject to review concerns detention.
In this regard, Article 11 of the 2011 Commission recast proposal maintained
as a principle that in all cases vulnerable persons shall not be detained unless
it is established that their health will not significantly deteriorate as a result
of detention. Unfortunately the final compromise text only contains a very
weak guarantee for vulnerable persons compared to the wording of the 2011
Commission’s proposal. In fact, it simply provides a very vague requirement that
“the health, including the mental health, of applicants in detention, who are
vulnerable persons, shall be of primary concern to national authorities”.
On the positive side it must be noted that amended Article 11(1) requires
Member States, where vulnerable persons are detained, to ensure regular
monitoring and adequate support. The regular monitoring activity of vulnerable
asylum seekers in detention is crucial to ensure that any deterioration of the
person’s health during detention is identified in a timely manner and that the
person concerned can be released from detention.
As emphasised by the UNHCR, this article, combined with other provisions
which foresee mechanisms for identifying people with special needs included in
the amended recast article 22, should ensure that the basic rights and human
dignity of detained asylum seekers will be observed more consistently.45
ECRE, ECRE Proposals for Revisions to the EC Directive on the Reception of Asylum Seekers, May
2008, p. 13.
45
UNHCR Comments on the European Commission’s amended recast proposal for a Directive
of the European Parliament and the Council laying down standards for the reception of asylumseekers, July 2012, at p. 13.
44
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3. Qualification Directive
The COUNCIL DIRECTIVE 2004/83/EC of 29 April 2004 on minimum
standards for the qualification and status of third country nationals or
stateless persons as refugees or as persons who otherwise need international
protection and the content of the protection granted (hereafter “Qualification
Directive”) has established minimum standards for the qualification of persons as
refugees or beneficiaries of subsidiary protection, but also minimum levels of
rights and benefits attached to the protection granted.
As previously noted, at the end of 2011 the Directive 2011/95/EU of the
European Parliament and of the Council of 13 December 2011 on standards for
the qualification of third-country nationals or stateless persons as beneficiaries
of international protection, for a uniform status for refugees or for persons
eligible for subsidiary protection, and for the content of the protection granted
(recast)46 (hereafter “recast Qualification Directive”) was adopted, and should be
transposed by Member States by 21 December 2013.
Article 20(3) and (4) Qualification Directive obliged Member States to take
into account the specific situation of vulnerable persons with special needs who
are recognized as refugees and persons eligible for subsidiary protection after an
individual evaluation of their situation. This wording is maintained in the recast
Qualification Directive but it is worth noting that Article 20(3) of the recast
Qualification Directive adds to the description of vulnerable persons “victims of
human trafficking, persons with mental disorders”.
Moreover, Article 29(3) Qualification Directive envisaged that “Member
States shall provide, under the same eligibility conditions as nationals of the
Member State that has granted the status, adequate health care to beneficiaries
of refugee or subsidiary protection status who have special needs, such as
pregnant women, disabled people, persons who have undergone torture, rape
or other serious forms of psychological, physical or sexual violence or minors
who have been victims of any form of abuse, neglect, exploitation, torture, cruel,
inhuman and degrading treatment or who have suffered from armed conflict”.
This provision has been replaced by Article 30 (2)recast Qualification Directive
which again maintains the same wording except for adding after adequate
health care (…) “treatment of mental disorders when needed to beneficiaries of
international protection”.

Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011
on standards for the qualification of third-country nationals or stateless persons as beneficiaries
of international protection, for a uniform status for refugees or for persons eligible for subsidiary
protection, and for the content of the protection granted (recast), OJ 2011 L 337/9.

46
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4. Asylum Procedures
In this section the legal provisions laid down by the COUNCIL DIRECTIVE
2005/85/EC of 1 December 2005 on minimum standards on procedures
in Member States for granting and withdrawing refugee status(hereafter
“Asylum Procedures Directive”), with regard to the victims of torture and
violence will be analysed. Reference will also be made to the Amended Proposal for
a Directive of the European Parliament and the Council on common procedures
for granting and withdrawing international protection status (Recast), 1 June
2011, COM(2011) 319 final47 (hereafter “2011 Amended Procedures recast
Proposal”).
Article 2(d) Amended Procedures recast Proposal introduces a definition of
“applicant in need of special procedural guarantees” meaning “an applicant who
due to age, gender, sexual orientation, gender identity, disability, serious physical
illness, mental illness, post traumatic disorders or consequences of torture, rape
or other serious forms of psychological, physical or sexual violence is in need
of special guarantees in order to benefit from the rights and comply with the
obligations provided for in this Directive.”
As previously highlighted, torture victims have difficulties in disclosing their
history, therefore it is extremely important that authorities are trained to deal
with them. In this regard, Article 4 Asylum Procedures Directive foresees that
Member States shall designate for all procedures a determining authority which
will be responsible for an appropriate examination of the applications. Paragraph
3 envisages that Member States shall ensure that the personnel of such authorities
have the appropriate knowledge or receive the necessary training to fulfil their
obligations when implementing this Directive.
Article 4(3) amended Procedures recast Proposal in Article 4(3) imposes on
Member States an obligation to ensure that the determining authorities are
properly trained and also “to take into account the training established and
developed by the European Asylum Support Office”48.
Article 6 of Regulation (EU) N° 439/2010 of the European Parliament and
of the Council of 19 May 2010 establishing a European Asylum Support
Office (EASO) envisages the development of training available to members of all
national administrations, Courts and Tribunals, and national services responsible
for asylum matters. Specific or thematic training activities in knowledge and skills
47
Amended Proposal for a Directive of the European Parliament and of the Council on common
procedures for granting and withdrawing international protection status (Recast), COM (2011)
319 final , Brussels 1/6/2011. The Amended Proposal modifies the European Commission
Proposal for a Directive of the European Parliament and of the Council on minimum standards
on procedures in Member States for granting and withdrawing international protection (Recast)
, 21 October 2009, COM(2009)554 final
48
Article 6(4) (a) to (e) Regulation (EU) no. 439/2010 of the European Parliament and of the
Council of 19 may 2010 establishing a European Asylum Support Office.
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regarding asylum matters shall include inter alia issues related to the handling of
asylum applications from vulnerable persons with special needs (4)(b); interview
techniques (4)(c); the use of expert medical and legal reports in asylum procedures
(4)(d); and reception conditions, including special attention given to vulnerable
groups and victims of torture (4)(f).
While identification and documentation of torture is not explicitly mentioned
in Article 6(4) EASO Regulation, this is covered by Article 18(5) amended
Procedures recast Proposal which requires persons interviewing applicants to
receive training with regard to the awareness of symptoms of torture and
of medical problems potentially adversely affecting the applicant’s ability to be
interviewed.
As will be highlighted below, the right to information is a key guarantee for
asylum applicants. In this regard, Article 8 amended Procedures recast Proposal
includes an obligation for Member States to provide information on the ability to
request international protection at border points, including transit zones, and in
detention facilities.
Concerning the personal interview
interview, Article 12(1) Asylum Procedures Directive states that “Before a decision is taken by the determining authority, the applicant for asylum shall be given the opportunity of a personal interview on his/her
application for asylum with a person competent under national law to conduct
such an interview.” Paragraph 3 states that “The personal interview may also be
omitted where it is not reasonably practicable, in particular where the competent
authority is of the opinion that the applicant is unfit or unable to be interviewed
owing to enduring circumstances beyond his/her control. When in doubt, Member States may require a medical or psychological certificate.”
The 2011 amended Commission recast Proposal confirms the principle that
each applicant who is able and fit must be given the opportunity of a personal
interview, unless a positive decision on his/her application can be taken without
an interview. Article 14(2)(b) amended Procedures recast Proposal states that
“When in doubt, the determining authority shall consult a medical expert to
establish whether the condition that makes the applicant unfit or unable to be
interviewed is temporary or permanent.” ECRE has reiterated its recommendation to make the consultation of qualified medical experts mandatory for the
determining authority as the latter does not have the medical expertise to assess
the mental or physical condition of asylum seekers, therefore the words “when in
doubt “ should be deleted49.
It is worth making reference also to Article 10(3) amended Procedures recast
proposal which states that personnel examining applications and taking decisions,
“have the possibility to seek advice, whenever necessary, from experts on particular
issues, such as medical, cultural, religious, child-related or gender issues.”
Comments from the European Council on Refugees and Exiles on the Amended Commission
Proposal to recast the Asylum Procedures Directive (COM(2011)319 final), September 2011,
p.13.
49

MAIEUTICS

40

III. Legal framework
Article 13 Asylum Procedures Directive concerns the requirements for a
personal interview “that shall normally take place without the presence of
family members unless the determining authority considers it necessary for an
appropriate examination to have other family members present.”
With regard to the vulnerability of the asylum seekers, Article 13(3) Asylum
Procedures Directive states that “Member States shall take appropriate steps
to ensure that personal interviews are conducted under conditions which allow
applicants to present the grounds for their applications in a comprehensive
manner. To that end, Member States shall “ensure that the person who conducts
the interview is sufficiently competent to take account of the personal or general
circumstances surrounding the application, including the applicant’s cultural
origin or vulnerability, insofar as it is possible to do so.”
With regard to this provision, the Article 15(3)(a) amended Procedures
recast proposal, in line with the European Court of Human Rights jurisprudence
on Article 3 ECHR,50 requires that the interviewing officer takes into account
both the personal and general circumstances surrounding the application.
In addition it has abolished the wording “insofar as it is possible to do so” which
imposed only an obligation to perform to the best of the State’s ability.
In this respect it is worth mentioning that Article 16 amended Procedures
recast proposal envisages that determining authorities shall give the opportunity
to the applicant to present all information needed to substantiate the application
and “to give an explanation regarding elements which may be missing and /
or any inconsistencies or contradictions in his/her statements.” Article 15(3)(d)
amended Procedures recast proposal further indicates that the person who
conducts an interview shall “not wear a military or law enforcement uniform.”
Moreover, Article 15(3)(b) and (c) amended Procedures recast proposal
specify that “wherever possible” the person conducting the interview and the
interpreter should be of the same sex as the applicant, if he/she so requests.
As will be described in subsequent chapters, the presence of psychologists
and other supporting personnel during the personal interview is extremely
important to support the applicant before the determining authorities. In this
regard, Article 13(4) Asylum Procedures Directive foresees that Member States
“may provide for rules concerning the presence of third parties at a personal
interview.”
Although there is no legal provision regarding the obligation of full transcription
of the interview (considered to be in the interest of both the applicant and of the
determining authorities), but only a report containing all substantial elements
of the statements, allowing the interviewer, at his/her own discretion, to choose
which parts of them are worthy of recording in the written report, Article 17(2)
amended Procedures recast proposal envisages that “Member States may
provide for audio or audio-visual recording of the personal interview.” Concerns
50

See ECtHR, R.C.v Sweden, Application No. 41827/07, Judgment of 9 March 2010, par.51.
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have been raised, however, that the use of “audio-visual” recording of the
personal interview may have a negative impact on victims of torture or extreme
violence, preventing them from speaking about the traumatic experience(s) they
suffered in front of a camera51.
Considering that the Handbook is focused on the importance of the
interdisciplinary working methodology of legal and health professionals and how
they interact with the applicant and with the competent authorities, the amended
Commission Proposal recasting the Asylum Procedures Directive introduces inter
alia the relevant safeguards detailed below.
With regard to legal representation Article 19(1) amended Procedures
recast proposal states that Member States shall ensure that applicants receive
legal and procedural information free of charge, upon request, in first instance
procedures. In addition, Article 20 amended Procedures recast proposal adds
that Member States “may also provide free legal assistance and/or representation
at first instance.” In this regard, the UNHCR52 recommends that free legal
assistance should be provided in first instance, ideally including the preparation
of procedural documents, and legal representation (with participation of the
legal representative) in the personal interview.
In the appeal phase, according to Article 20(1) amended Procedures recast
proposal Member States shall ensure that free legal assistance “is granted on
request.” However Article 20(3) amended Procedures recast proposal foresees the
possibility of restricting this right when the applicant’s appeal “is considered by a
court or tribunal to have no tangible prospect of success.” UNHCR recommends53
deleting this paragraph because it could lead to arbitrary restriction of access to
legal assistance on appeal.
In addition, by virtue of Article 21(1) amended Procedures recast proposal,
Member States may provide that legal and procedural information and the legal
assistance and representation are provided “by non-governmental organizations,
government officials or specialized services of the State.” High-quality legal
counselling and assistance should, however, be ensured by the actors concerned,
who should always act in the applicant‘s interest of, taking into account the
serious consequences that may derive from a negative decision by determining
authorities.
Comments from the European Council on Refugees and Exiles on the Amended Commission
Proposal to recast the Asylum Procedures Directive (COM(2011)319 final), September 2011,
p.17.
52
See UNHCR comments on the European Commission’s Amended Proposal for a Directive
of the European Parliament and of the Council on common procedures for granting and
withdrawing International protection status (Recast) COM(2011) 319 final, January 2012 at
p. 17.
53
See UNHCR comments on the European Commission’s Amended Proposal for a Directive
of the European Parliament and of the Council on common procedures for granting and
withdrawing International protection status (Recast) COM(2011) 319 final, January 2012 at
p. 18.
51
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Article 18 amended Procedures recast proposal introduces important
safeguards such as the use of medical reports as a critical tool for identifying and
documenting symptoms of torture and other violence, directing that “Member
States shall allow an applicant to have a medical examination carried out in order
to submit a medical certificate to the determining authority in support of his/her
statements regarding past persecution or serious harm (…) within a reasonable
time limit (…).”
In line with jurisprudence of ECtHR54 Article 18(2) amended Procedures recast
proposal envisages that the determining authority shall ensure that the medical
examination is carried out with the applicant’s consent when “there is reason
to believe that the applicant’s ability to be interviewed and/or to give accurate
and coherent statements does not exist or is limited as a results(sic) of posttraumatic stress disorder, past persecution or serious harm.” In addition Article
18(5) amended Procedures recast proposal foresees that Member States shall
ensure that the persons interviewing applicants “receive training with regard to
the awareness of symptoms of torture and of medical problems which could
adversely affect the applicant’s ability to be interviewed.”
ECRE regrets that the amended Commission recast proposal no longer explicitly
requires that the results of medical examination be taken into account when
determining whether the applicant’s statements are credible, since this is crucial
in the particular case of torture victims who in many cases make incoherent
or inaccurate statements resulting from post-traumatic stress disorder or other
mental illnesses or medical conditions55.
It is worth noting the acknowledgement of the Istanbul Protocol in recital 24
of the amended recast proposal, stating that national measures dealing with
identification and documentation of symptoms and signs of torture or other
serious act of physical or mental violence including acts of sexual violence be
based on the Istanbul Protocol56.
According to Article 24 amended Procedures recast proposal victims
of torture or extreme violence who do not reveal traumatizing experiences
immediately but who do so at a later stage in the procedure shall trigger special
procedural guarantees to meet their specific needs. Amended Article 24(2)
amended Procedures recast proposal also provides that “Member States shall
take appropriate measures to ensure that applicants in need of special procedural
guarantees are granted sufficient time and relevant support to present the elements
of their application as completely as possible and with all available evidence.”
ECtHR, R.C. v Sweden, Application No. 41817/07, Judgment of 9 March 2010, par. 53.
On the role of medico-legal reports in credibility assessment by immigration judges in the UK,
see Freedom from Torture, Body of Evidence: Treatment of Medico-Legal Reports for Survivors
of Torture in the UK Asylum Tribunal, May 2011.
56
See Manual on Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment, or Punishment (Istanbul Protocol), 9 August 1999, available
at http://www2.ohchr.org/english/about/publications/docs/8istprot.pdf
54
55

MAIEUTICS

III. Legal framework

43

Therefore, these persons cannot be subjected to accelerated procedures and to
the clause relative to manifestly unfounded applications.
Finally, with regard to applicants in need of special procedural guarantees,
amended Article 31(5)(b) amended Procedures recast proposal provides
that Member States may prioritise the examination of their applications. The
application of this provision should be evaluated on a case by case basis.
5. The Dublin II Regulation
The Council Regulation (EC) No 343/200
343/2003 of 18 February 2003 establishing
the criteria and mechanisms for determining the Member State responsible
for examining an asylum application lodged in one of the Member States by
a third-country national (hereinafter “Dublin II Regulation”) does not contain
any provision related to the vulnerability of the asylum seekers with special needs,
with the exception of Article 6, first indent and Article 15(3) making reference
to the best interest of unaccompanied minors. On 3 December 2008, the
European Commission published its proposal recasting the Dublin Regulation57.
As mentioned above the European Council and the Parliament have agreed in
November 2012 on a final compromise on the Recast Dublin Regulation58.
Amended Article 31 deals with the exchange of relevant information before
transfers of persons with special needs are carried out. This provision specifies that
the Member State carrying out the transfer shall communicate to the responsible
Member State the relevant personal data concerning the person to be transferred
for the purpose of ensuring that the “receiving authorities” can provide him/
her with adequate assistance, including immediate health care required in
order to protect the vital interests of such person. This article only imposes an
obligation on transferring states to provide comprehensive information to the
responsible Member State to ensure that persons with special needs, including
torture survivors, receive appropriate treatment after transfer. It does not as such
create an obligation for the transferring Member State to verify whether they will
57
Proposal for a Regulation of the European Parliament and of the Council establishing the
criteria and mechanisms for determining the Member State responsible for examining an
application for international protection lodged in one of the Member States by a third-country
national or a stateless person (Recast), COM (2008) 820 final, 3 December 2008.
58
For the text of the final compromise see Council of the European Union, Position of the
Council at first reading with a view to the adoption of a REGULATION OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL establishing the criteria and mechanisms for determining
the Member State responsible for examining an application for international protection lodged
in one of the Member States by a third-country national or a stateless person (recast), Doc. Nr.
15605/12, 14 December 2012, available at http://register.consilium.europa.eu/pdf/en/12/
st15/st15605.en12.pdf. Although the compromise text still awaits formal adoption by the
European Parliament and the Council, in this handbook whenever the compromise text is
referred to, the expression “amended Article” will be used for reasons of clarity in order to
clearly distinguish between the current regulation in force, the proposals of the European
Commission and the final compromise.
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receive such treatment in practice in the responsible Member State.
In addition amended Article 31 no longer contains the principle that only those
fit for transfer can be transferred, which was included in the 2008 Commission
proposal recasting the Dublin Regulation.
The recast Dublin Regulation contains a new provision concerning specifically
the exchange of health data before transfer is carried out. Amended Article 32
states that in case of vulnerable persons such as, inter alia, those who “have been
subject to torture, rape or other serious forms of psychological, physical and
sexual violence, the transferring Member State shall, insofar as it is available to the
competent authority in accordance with national law, transmit to the Member
State responsible information about any special needs of the applicant to be
transferred, which in specific cases may include information about the state of
the physical and mental health of the applicant to be transferred” . Furthermore
this provision specifies that the information shall be transferred in a common
health certificate with the necessary documents attached.
6. Conclusion
Many of the proposed amendments to EU asylum legislation would have
resulted in higher protection standards for vulnerable asylum seekers and in
particular victims of torture in EU legislation and in positive changes to national
asylum legislation. The amended legislations, clarifying the content of several
provisions contained in the recast Directives would reduce the scope for divergent
interpretation by Member States at their discretion. It would enhance furthermore
certain standards concerning reception conditions, identification, and referral to
specialized services for torture survivors, ensuring a more adequate treatment of
this particular vulnerable category.
However, some shortcomings and critical aspects still persist. In this regard there
are areas where the current provisions merit further clarification or strengthening.
In addition it is worth noting that whereas a political agreement among European
Institutions has been reached on the amended texts of the Reception Directive and
the Dublin Regulation, the Commission proposal recasting the Asylum Procedures
Directive, which includes key procedural guarantees for the examination of
asylum applications of vulnerable asylum seekers, including victims of torture, is
still under negotiation at the time of writing this handbook.
Another positive outcome of the second phase of the CEAS is represented
by the European Asylum Support Office (EASO) which may play a crucial role
in promoting practical cooperation to improve the quality of Member States’
reception system in line with the European legislation, and in improving skills and
competencies of all actors dealing with asylum seekers through the provision of
adequate training.
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This chapter describes national legislation and practices on the treatment of
asylum seekers victims of torture and extreme violence in Greece, Italy, Romania,
The Netherlands and the United Kingdom.
1. Greece
Statistics
2009

2010

2011

Asylum applications

28,023

11,921

9,311

Refugee recognition

35

95

240

Subsidiary protection

104

35

165

Humanitarian Status

26

35

180

Main countries of origin of asylum seekers: Pakistan, Georgia, Afghanistan, Senegal,
China
Source: http://www.unhcr.gr/genikes-plirofories/statistika.html?L=059
No statistics available on asylum applications by unaccompanied minors/separated children.

Main legislation in force on asylum
The Greek asylum legislation was brought into conformity with European rules
during the period 2007-2011:
 Presidential Decree (P.D.) No. 114/2010 which transposed Council Directive
2005/85/EC;

http://www.astynomia.gr/images/stories//2012/statistics2012/06032012-aitiseis.jpg
http://www.astynomia.gr/images/stories//2012/statistics2012/06032012-analysi.jpg
http://epp.eurostat.ec.europa.eu/statistics_explained/index.php?title=File:Five_main_
citizenships_of_%28non-EU 27%29_asylum_applicants,_2011_%28number,_rounded_
figures%29.png&filetimestamp=20121012123326
http://epp.eurostat.ec.europa.eu/cache/ITY_PUBLIC/3-19062012-BP/EN/3-19062012BP-EN.PDF.
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 Presidential Decree (P.D.) No. 220/2007 which transposed Council Directive
2003/9/EC;
 The law 3907/2011 on the establishment of asylum Service and First Reception
Services transposing Council Directive 2008/11/EC has not been yet applied.
Registration of the international protection application
Any alien or stateless person has the right to apply in written or oral form for
international protection if s(he) appears in person before any Greek authority at
an entry point of or from within the Greek State.
The competent authorities to receive an application for international protection
are the Services of the Greek Police, which are responsible for initiating the
procedure for international protection.
In practice, with extremely few exceptions, access to the asylum procedure
is possible only through the intervention of a lawyer or an NGO if the asylum
seeker is in detention, or of an NGO if the asylum seeker is not detained. Only
ten to twenty asylum seekers per week can have access to the Athens Aliens
Police Department where the majority of asylum claims are lodged. NGOs like
Greek Council for Refugees (GCR) can intervene only in very vulnerable cases
and not for all asylum seekers. In a very few cases, police give leaflets translated
in different languages to inform asylum seekers about the procedure and their
rights. Due to lack of interpreters, no oral explanation is provided to asylum
seekers by police.
Border procedure
The border procedure is applied by law at the border or at transit zones of
ports or airports where applications are lodged. Although screening centers are
provided for in the law, these are not currently operative, so the law has yet to
be applied. There are only three lawyers of GCR at the Greek-Turkish borders at
Evros River providing legal services to detainees, but no border services by NGOs
are provided at any airport or port in Greece. Furthermore, torture survivors do
not benefit from special guarantees at the borders, and when they are detained,
they live in inhumane conditions, as do the other detainees.
Regular procedure
The asylum procedure is under the competence of the Police. A substantive
interview is taken at the first instance by a police officer who is a ranked official.
This police officer typically gives a written recommendation to the determining
authority, the General Secretary of the Ministry of Public Order, who adjudicates
the claim at first instance. The examination of applications is supposed to be
concluded within six months, but in practice the time varies. In fact, some asylum
seekers have been waiting for 6-13 years to be recognized as refugees.
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Fast track or accelerated procedure
An accelerated procedure is by law applied to asylum applications that upon
initial examination by the authorities are deemed to be manifestly unfounded.
As with the regular procedure, the substantive interview in the first instance is
conducted by a police officer who is a ranked official. The determining authority
in the accelerated procedure is the territorially competent Police Director of the
Aliens Directorates of Athens and Thessaloniki and the Police Director of the
Athens international Airport. In practice, it is not uncommon that vulnerable
persons such as torture survivors are examined through this procedure.
Appeal
All asylum seekers under the regular procedure have the right to appeal against
a negative decision in the first instance within 30 days of the day following the
decision. Appeals Boards issue the final decision only in Athens, and application of
the decision is suspended during the pendency of the appeal. Each Appeal Board
consists of a civil servant possessing a law degree, a representative of UNHCR,
and a jurist specialized in refugee law and human rights.
Applicants have the right to consult, at their own expense, a lawyer or other
counsellors on matters relating to their applications. NGOs offer legal assistance
to eligible refugees, but not in large scale relative to the total number who should
have aid.
Reception system
Article 17 of the Presidential Decree 220/2007, which transposes Article 17
of the 2003/9 Directive, states that: “while applying the provisions of chapter
B on reception conditions, the competent authorities and local administrations
shall take care to provide special treatment to applicants belonging to vulnerable
groups such as minors, in particular unaccompanied minors, disabled people,
elderly people, pregnant women, single parents with minor children and persons
who have been subjected to torture, rape or other serious forms of psychological,
physical or sexual violence.”
In Greece there are 13 Reception Centres, which are “open’’, most of them
run by NGOs. They can host about 850 asylum seekers in total, even though all
asylum seekers have the right to stay in such centres. Only children and families
have priority to be hosted in the reception centres, while torture survivors usually
have no access to them.
All aliens arrested at the borders are detained in inhumane conditions. Even if
they seek asylum as detainees, they are still kept in detention until the asylum
procedure is finished. Torture survivors are not treated any differently than other
detainees. The fact that they have been tortured is not sufficient reason to be
released.
According to Article 13 Paragraph 2 of the Presidential Decree, asylum seekers
can exceptionally be detained for one of the following reasons:
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 if they do not possess or they have destroyed their travel documents;
 if they are present a danger to national security or public order;
 or if the detention is considered necessary for the speedy and effective
completion of the application.
Identification
In the administrative phase
According to Greek law (P.D.114/2010, Articles 11.13,11.14) if there are strong
indications during the eligibility interview at the first instance that the applicant
has been subjected to torture, s(he) shall be referred to a specialized medical
centre or to a doctor or a psychologist of a public hospital, who shall make
a report on whether or not evidence exists of injuries, maltreatment or other
indications of torture.
This legal guarantee also applies during the examination of appeals and during
any supplementary examination. In Greece appeals are examined at second
instance the Appeals Board, which is not a judicial body, where the applicant
him/herself gives clarifications or presents any additional elements. In practice
such referrals take place at the Appeals Board if the members are not convinced
about the tortures the victim had suffered, or if the torture survivor is in such
an apparently impaired psychological state that s(he) cannot give enough
information to the Board.
In the judicial phase
Τhe asylum seeker and the Minister for Citizen Protection both have the right
to apply to the Court for the annulment of the decision of the Appeals’ Boards
within 60 days from the day of service of the final decision upon the applicant.
The Appeal does not suspend the decision. The Court decides the annulment
appeal based on an examination of the case file. The above-mentioned guarantee
at the administrative phase does not apply at this judicial phase.
Referral
The Greek law provides for an identification and referral system based on Articles
17 and 20 of the Presidential Decree 220/2007 which transpose respectively
Articles 17 and 20 of Directive 2003/9.
Article 20 states that: “the competent authorities to receive and accommodate
or to receive and examine an application for asylum shall ensure that persons who
have been subjected to torture, rape or other serious acts of violence are referred
to a specialized unit in order to receive support and the necessary treatment of
damages and wounds caused by aforementioned acts.”
Furthermore, Article 11 of Law 3907/ 2011 concerning screening centres at
Paragraph 2 states that: “the Head of the Center of Unit shall, upon recommendation
of the head of the medical screening and psychosocial support cell, refer persons
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belonging to vulnerable groups and recommends to the competent body of
social support or protection. For the purposes of the present, vulnerable groups
are: victims of torture, rape or other serious forms of psychological, physical or
sexual violence.”
According to Paragraph 5 “In the cases mentioned in paragraphs 2 and 3 above,
the referral note to the competent authority shall be issued within fifteen days,
at the latest, from the admission of the third-country national to first reception
procedures. In exceptional circumstances, the period of admission to the
verification and separation procedures may be extended, if reasoned, for another
ten days maximum. If the delay in verification is due to wrongful or improper
conduct of the person subjected to first reception procedures, this person shall
be considered as refusing to cooperate for the preparation of his return and shall
be transferred in view of his/her removal, deportation or return. Time limits and
procedures of this article shall only apply in the context of the operation of the
First Reception Centers.”
The abovementioned law 3907/2011 has yet to be applied because there are
no screening centres. In practice referrals are done by NGOs working in the field
or in the few existing reception centres.
In practice torture survivors were referred in the past to MRCVT (Medical
Rehabilitation Centre for Victims of Torture), when it used to work as NGO on
such issues, and now are referred to “Metadrasi”, an NGO providing inter alia
legal-medical reports. They are also referred to “Babel” for their rehabilitation.
“Babel” implements a mental health programme financed by the Ministry of
Public Health.
Procedural guarantees
a. Information
Asylum seekers are to be offered the opportunity to communicate with
the UNHCR or with any other organization providing legal assistance (P.D.
114/2010, Article 8.c). Moreover, they are to be informed by police about the
asylum procedure of first instance and the appeals procedure.
In practice very few pamphlets describing their rights are distributed to
them, nor is this information provided through other systemic methods, so
effectively, few asylum seekers are made aware of their legal rights.
b. Trained personnel
Eligibility officers taking interviews at first instance and members of the
Appeal Boards do not receive specialized training about dealing with victims
of torture. According to Article 10 Paragraph 9.A of Presidential Decree
114/2010 transposing Articles 12,13,14 of 2005/85 Directive it is particularly
necessary that the persons who conduct the first instance interview be trained
concerning the special needs of women, children, and victims of torture. In
practice they benefit from general training only, and even that is not provided
to them on a regular basis.
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Interpretation and cultural mediation
According to Article 8 of the P. D. 114/2010, any asylum seekers shall be
informed in a language they understand of, their rights and obligations, and of
the asylum application procedures. In the administrative phase of the first and
second instances, an interpreter is provided. If the interview (according to the
law) is of a female applicant, a female interpreter should be provided. In practice
this possibility is quite limited, due to the lack of official interpreters both at
the borders and the detention centres. Moreover given the very limited number
of interpreters in the Aliens Police Department in Athens, communication and
access of all asylum seekers to their language/interpretation rights is nil or at best
highly problematic.
Legal aid
According to Article 11.2 of the P.D. 114/2010 any asylum seeker shall be
provided with free legal assistance according to the procedure described in law
3226/2004 in front of the Court of Appeals. In practice, due to limited legal
resources available and other bureaucratic obstacles, few asylum seekers benefit
from this right. On the other hand, according to Article11.1 of the P.D. 114/2010
applicants have the right to consult, at their own expense, a lawyer or other
counsellor on matters relating to their applications. Again, due to the paucity of
free legal aid and the limited financial resources of most asylum seekers, access to
counsel under this provision is extremely limited.
Health rights and assistance
Greek law provides that all asylum seekers shall have access to free medical and
hospital assistance, even though they are not registered with any National Health
Service. Some medical services are provided by health professionals financed
by the Greek state. In addition, health professionals from NGOs are available
occasionally to asylum seekers, especially at detention centers at the Evros region
borders. However, as a practical matter, detained torture survivors cannot be
referred to specialised units for treatment
Third parties before and during eligibility interview and the Appeals Board
If the victim of torture is identified before the eligibility interview, for example, by
an NGO, a lawyer/legal counsellor should assist her/him before the determining
authorities at both the first and second instances.
In practice, an NGO’s legal counsellors/lawyers prepare the applicant for the
interview explaining the procedure, and of the importance of the details provided
by the applicant in the interview. During the eligibility interview, the NGO’s legal
counsellor/lawyer may intervene, and even stop the interview if a torture survivor
becomes too sensitive to certain questions or is visibly in distress. The lawyer may
help the torture survivor by addressing questions during the interview, questions
which will be recorded in writing by the eligibility officer.
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Legal and psychological professionals, if there are any, inform each other in
detention centres about the detained individuals who appear to be vulnerable.
However, in practice it is very difficult to persuade the competent authorities to
release torture survivors.
Medico-legal report
Medico-legal reports are not legally required. Currently, no public health
structures specialised in working with/assisting torture survivors exist. MRCVT
(Medical Rehabilitation Center for Victims of Torture) used to provide such reports
in the past. A decision by the Council of the State60 (the Supreme Administrative
Court in Greece) has recently reflected doubts concerning the probative value of
medico-legal reports by the MRCVT.
The NGO “Metadrasi” is currently the only organization providing such reports,
however this organization is based only in Athens.

2. Italy
Statistics61
2009

2010

2011

Asylum applications

25,113

14,042

25,626

Refugee recognition

2,328

2,094

2,057

Subsidiary protection

5,331

1,789

2,569

Humanitarian status

2,411

3,675

5,662

Negative decisions

11,193

4,698

11,131

Absconded and others

3,850

1,786

4,207

Main countries of origin of asylum seekers in 2011 – Tunisia, Nigeria, Mali, Pakistan, Afghanistan.

The Italian asylum system does not provide for the registration of data related
to the asylum seekers and beneficiaries of international protection who have
experienced torture and extreme violence. Therefore, no such statistics are
available.
Legislation on asylum
The Italian asylum legislation was brought into conformity with European rules
during the period 2005-2008.
60
Council of the State Decision No.1482/2011. See also: the Council of the State Decision
No.288/2012, issued by the fourth Department l.
61
Source: http://www.interno.gov.it/mininterno/export/sites/default/it/assets/files/21/0551_
statistiche_asilo.pdf
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 Legislative Decree n. 140/2005 on minimum standards for the reception of
the asylum seekers in Member States (hereafter “Reception Decree”);
 Legislative Decree n. 251/2007 on minimum standards for the qualification
and status of third country nationals or stateless persons as refugees or as
persons who otherwise need international protection and the content of the
protection granted (hereafter “Qualification Decree”);
 Legislative Decree n.25/2008 and Legislative Decree n.159/2008 on minimum
standards on procedures in Member States for granting and withdrawing
refugee status (hereafter “Procedure Decree”);
 Legislative Decree n.286/98 Unified Text of Provisions on Immigration and
the Status of Foreign Citizens.
Although Italy has ratified the UN Convention against Torture, entered into
force on 11th February 1989, the crime of torture has not been introduced in
the Italian Criminal Code.
Registration of asylum claim
Asylum claims can be made before the border police or the provincial Police
stations (hereinafter “Questura”). Asylum applicants, after undergoing an initial
identification and registration process, fill in an asylum application form and may
write down their account in their own language. Asylum seekers at any stage of the
procedure may present relevant documents (ID documents, medical certificates,
etc.) supporting their asylum claim. During this initial phase, the police, with the
presence of an interpreter, provide asylum seekers with basic verbal information
regarding their rights and obligations62. By law police authorities should also give
them leaflets with written information on the asylum procedure and their rights
in different languages. However, in practice, distribution of these is quite rare.
Border Procedure
Neither border procedures nor screening interviews are foreseen by law.
Border police authorities invite the applicants admitted to the asylum procedure
to present their asylum claim to the competent Questura for registration.
By law, border services run by NGOs are established at official Italian border
points in order to provide asylum seekers with legal and social counselling,
interpretation services and assistance with searching for accommodations.63 The
most vulnerable individuals, such as unaccompanied minors, women victims of
violence, or people who have suffered from torture, should be prioritized for
assistance.64

Art. 10, Legislative Decree n. 25/2008 on minimum standards on procedures in Member States
for granting and withdrawing refugee status.
63
Article 11 (6) of Legislative Decree n. 286/98.
64
Decree 2 May 2001 of the Ministry of the Interior.
62
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The “Presidium Project65”, responding to mixed arrivals mainly by boat,
provides activities such as humanitarian assistance, counselling and identification
of unaccompanied minors, victims of trafficking, asylum seekers and vulnerable
categories that are then referred to the proper administrative procedures. In
practise not all asylum seekers benefit from the official services66 provided at
the official border67 and by the “Presidium partners68”.
Regular procedure
Police authorities, after the fingerprinting, registration and verbalisation of the
asylum requests, transmit the claims together with relevant documents to one
of the ten Territorial Commissions for the recognition of international protection
(hereafter “Territorial Commissions”) and Sub-commissions competent to
conduct the examination of the asylum requests. Through the police authorities,
the Territorial Commissions invite asylum seekers for the substantive interview.
By law, they should be interviewed within a maximum of 30 days from the date
that the claim and related documents are received. According to Article 12 of the
“Procedure Decree”, the asylum seeker may be interviewed by a member of the
Territorial Commission of the same gender.
The Commissions should take the decision within 3 working days after the
interview. In practice the administrative procedure typically lasts for several
months. The Commissions’ decision can recognise refugee status or subsidiary
protection status, can reject the claim but ask the Questura to issue a residence
permit on humanitarian grounds, or can reject the asylum request completely.
The Head of the provincial police (Questore) can also decide independently
to grant humanitarian protection on a discretionary basis, however this occurs
rarely.
Fast track procedure
No fast track (accelerated) procedure is provided by law. The Italian legislation
does not provide any accelerated procedure with the reference to the admissibility
of the asylum request.
Asylum applications can be examined under the prioritised procedure (shorter
procedure)69 when the request is deemed manifestly founded; the asylum seeker
is considered vulnerable; the asylum claimants have committed certain offences,
or in cases where they have been notified with an expulsion or rejection order
This project, financed by the Italian Ministry of Interior, involves UNHCR, IOM, Italian Red
Cross and Save the Children.
66
Article 11 (6) of Legislative Decree n. 286/98.
67
See PRO-ASYL “Human Cargo. Arbitrary readmissions from the Italian sea ports to Greece”,
July 2012, p. 9.
68
UNHCR, “Recommendations on Important Aspects of Refugee Protection in Italy” July 2012,
p.7.
69
Art. 28, Legislative Decree n. 25/2008 on minimum standards on procedures in Member States
for granting and withdrawing refugee status.
65
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at the border and are being held in CIE -Centri di identificazione ed espulsione
(Identification and Expulsion Centres).
Appeals
Asylum seekers can appeal within 30 days before the competent Civil Tribunal
against a negative decision issued by the Territorial Commissions. Rejected asylum
seekers in CIE and CARA (Accommodation Centres for Asylum Seekers), with some
exceptions, have only 15 days to lodge an appeal. The appeal automatically stays
the effect of the decision, with the exception of the following asylum seekers:
those who were notified with a rejection or expulsion order before lodging an
asylum request; those whose claims were considered “manifestly unfounded”;
those who were considered inadmissible; those placed in CIE or in CARA (centri
di accoglienza per richiedenti asilo) after having been stopped because they
avoided or tried to avoid border controls (or immediately after); or those who
left the CARA without justification. However, even these individuals can request a
stay of the decision from the competent judge.
If asylum seekers cannot afford the legal expenses, they have the right to “free
legal aid” during the appeal process, meaning that the expenses for their lawyer
will be paid by the State.70 If the appeal is dismissed it can be appealed to the
Court of Appeal within 10 days of the notification of the decision. A final appeal
before the highest appellate court (Cassation Court) can be lodged within 30
days of the notification of the dismissal of the previous appeal.
Reception system for asylum seekers
Various types of reception centres exist in Italy. Government funding of
the varying centres differs, resulting in uneven services and quality, adversely
affecting the equality of asylum seekers’ legal rights. Therefore, there uniformity
needs to be established throughout the reception system, including funding,
rules, services and monitoring mechanisms.
The current reception system provides for two primary types of reception
centres. The above-mentioned CARA are open centres designed to accommodate
only asylum seekers for from 20, up to a maximum of 35 days. SPRAR structures
(System of Protection for Asylum Seekers and Refugees) accommodate asylum
seekers, refugees, and beneficiaries of subsidiary protection, typically for 6 months
or longer (up to 11 months). The Questura may refer asylum seekers directly to
governmental centres - namely to the CARA. In this case, asylum seeker receive a
mere “Attestato nominativo” rather than a temporary stay permit.
With regard to the reception in CARA, Article 17 of the “Reception Directive” has
been transposed, even if not literally, in Article 8 of the Legislative Decree n. 140/2005
on minimum standards for the reception of the asylum seekers in Member States.
Paragraph 2 of Article 8 envisages that in CARA (former identification centres),
70

The right to free legal aid does not attach until the appeals process.
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reception special services are organized by the director of these centres, where
possible, in cooperation with the ASL (Local Public Health Unit).
Asylum seekers may also be placed in SPRAR71 centres funded by the Ministry
of Interior and managed by voluntary local authorities through ANCI (National
Association of the Italian Municipalities). This system also enables local entities/
NGOs to set up projects of “integrated reception” for both asylum seekers and
beneficiaries of international protection. Currently capacity exists for about 3.000
individuals in these centers, including 500 spots for vulnerable asylum seekers
and refugees of which 134 are for unaccompanied minors and 50 are for asylum
seekers with mental health problems.
In addition, following the exceptional influx of migrants coming from North
African countries, mainly due to the conflict in Libya and the political-social
uprisings in Tunisia and Egypt. Italy declared a state of humanitarian emergency
on February 12, 2011. As a result, a special system to receive about 19.000
North African migrants and asylum seekers was organised and managed by the
National civil protection system72. This reception system will be ensured until the
31 December 2012, but it will be probably further extended.
Administrative detention
The law does not require routine administrative detention of asylum seekers.
However, migrants stopped in irregular conditions; those who have previously
received an expulsion or rejection order; those who entered irregularly in Italy
with no documents, or persons with criminal convictions for serious crimes
are generally detained in a CIE (Administrative Detention Centre) for up to 18
months. These migrants can make an asylum request. CIE centres are managed
by private entities, with police and sometimes the military present to ensure
security. Pregnant women cannot be detained in a CIE. Unaccompanied minors
cannot be held either in CARA or in CIE centres.
Identification
There is no legally mandated procedure for the identification and referral of
vulnerable persons. Additionally, no national plan exists defining the procedures,
roles and functions of public and private actors involved in the identification,
referral and care of torture survivors, nor for coordination of services, nor for an
effective monitoring system. Consequently, the identification of and assistance
provided to torture survivors are often carried out without a common and
coordinated framework.
As mentioned previously, Article 8 (2) provides that in CARA, the director of the
centre may organise special reception services, where possible, in cooperation with
the ASL (Local Public Health Unit) to ensure special care and proper psychological
71
72

See http://www.serviziocentrale.it/?SPRAR&i=2&s=2
See http://www.protezionecivile.gov.it/jcms/it/view_dossier.wp?contentId=DOS24090
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support to meet the needs of vulnerable asylum seekers. It is worth noting that
this provision leaves private entities to organise the special services.
Psychological screenings are done in some, but not all, CARA centres, and
no standardized screening procedure exists. Instead, whether and how such
screening occurs is up to the discretion of the centres’ managers. Asylum seekers
staying at CARA centres may have access not only to the centres’ services but
also, when available, to specialised services offered there by NGOs.
Identification of victims of torture or extreme violence may occur at any stage
of the asylum procedure by lawyers, competent authorities, professional staff
working in reception centres and specialized NGOs. As mentioned above, despite
the lack of specific provisions and of a comprehensive national plan, good
practices have been developed and adopted in part thanks to projects funded at
EU, national and international levels: ViTo, NIRAST, SaMiFo73.
Since 1996, the Italian Council for Refugees (Consiglio Italiano per i Rifugiati –
CIR) has carried out several projects under the acronym Vi.To (Victims of Torture),
providing interdisciplinary services such as legal, social and psychological
counselling and assistance to torture survivors.
Moreover, in 2007, the National Commission for the Right of Asylum,
UNHCR, CIR and the Centre for the Study and the treatment of post-traumatic
and stress pathologies of the San Giovanni Hospital in Rome - established NIRAST
(Italian Network for Asylum Seekers who Survived Torture). This network has
worked to improve standards of identification and the psychosocial and legal
services provided to torture survivors, has trained determining authorities, and
has promoted a process of exchange and capacity building on these issues.
Furthermore, ad hoc training sessions have been conducted involving 10 national
Medical Psychological Centres (part of the National Health System) located
near the Territorial Commissions. These training sessions, specifically directed
to health professionals working inside the CARAs and in the ASLs (Local Public
Health Units), have resulted in a network of medical centres all over Italy with staff
who are competent to identify, treat and draft medico-legal reports on behalf of
torture victims.
SaMiFo -Salute per Migranti Forzati (Health for Forced Migrants) is a health care service for
asylum seekers and refugees initiated through collaboration between the Association Centro
Astalli and the Azienda di Sanità Pubblica ASL RM A (Public Health Unit). The service was
launched in 2007 in Rome. Thanks to this project, patients are guided through bureaucratic
activities, such as registration with the National Health Care System. Registration is an important
moment, both for informing the patient about the procedure of accessing the system, and for
promptly resolving difficulties that might arise as a foreigner interacts with the public system.
Psychological and psychiatric attention are particularly relevant, especially for torture victims,
who represent almost half of overall patients. For these extremely vulnerable individuals,
SaMiFo offers legal medical-psychological and psychiatric assistance providing inter alia official
medico legal reports. The staff members and the mediators that work at SaMiFo are part
of Centro Astalli’s personnel, while the physicians are in part volunteers, and in part made
available by the ASL.
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NIRAST has created a questionnaire specifically designed to assist in identifying
torture survivors, the “Clinical Interview for the Early Identification of Torture
Survivors” (hereafter “ETSI Interview”). NIRAST has trained the medical and
psychological teams operating in the CARA regarding the use of the ETSI
Interview. When a large number of asylum seekers need to be screened, the
ETSI Interview can be used as a Triage evaluation to determine the likelihood
that a person has experienced extreme trauma, and the urgency for specialised
care. Moreover, NIRAST also designed a referral procedure to ensure that those
identified as possible torture survivors receive prompt specialized medical and
psychological care from the NIRAST centres. An initial clinical and statistical trial
testing the ETSI Interview has been completed in eight CARA centres The results
were encouraging, showing high correlation rates between scores in each section
of the interview and between all sections and the Triage score, and demonstrating
the ETSI Interview’s reliability. Results will be published soon. Currently, a second
trial is being carried out in Cameroon and Chad by local NGOs (Project “Together
with Vi.To”).
In CIE centres, legal assistance and psychological support is not systematic. To
date, no protocol on early identification of and assistance to vulnerable persons,
and on the referral system to specialised services and/or reception centres has
been adopted. Although standards of services in CIE centres are planned following
the national regulation on management of the centres, they are insufficient and
inadequate, especially for vulnerable categories of individuals74.
Identification also can be done by the members of the Territorial Commissions.
If, during the personal interview, they suspect that the asylum seeker may be a
torture survivor they may refer her/him to specialized services such as the NIRAST
and SaMiFo projects, and may suspend the interview. This is a good practice that
should be mandated by law.
Referral
In Italian law, there is no formal referral procedure clearly defining steps,
roles and responsibilities of the actors involved after the identification of torture
survivors takes place. Asylum seekers can be referred directly from CARA centres
to SPRAR centres. However, the requests to transfer torture survivors from CARA,
NGOs, or National Civil Protection centres to specialized SPRAR centres for the
care of torture survivors are not always met due to the SPRAR system’s limited
capacity.
Lawyers and legal counsellors working in CARA and SPRAR centres who suspect
that an asylum seeker may be a torture survivor can refer him/her to medical
doctors and psychologists working in these centres, who in turn may refer him/her
to specialized health professionals (public and private ones). Interdisciplinary teams
See MAYDAY, Strengthening responses of assistance and protection to boat people and other
migrants arriving in Southern Europe, International Catholic Migration Commission, 2011, p.
116.
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are not always available in CARA. Therefore managers running these centres work
in cooperation with specialized NGOs and Public health services, where available
locally. The number of psychologists in CARA and in National Civil protection
centres are usually not sufficient to deal with a high number of individual cases
(i.e. three psychologists in the CARA in Crotone, which hosts up to about 2.000
people). Torture survivors risk prolonged delays before being examined and assisted
by specialists, due to long waiting lists within the public health structures.
Procedural guarantees
Trained personnel
The law requires the National Commission for the Right of Asylum to coordinate
the Territorial Commissions and to ensure training and refresher courses to its
members and Territorial Commissions staff. Training is supposed to ensure that
those who will consider and decide asylum claims will take into account an
asylum seeker’s personal and general circumstances, including the applicant’s
cultural origin or vulnerability75. By law76, the National Commission should also
provide training to interpreters to ensure appropriate communication between
the applicant and the official who conducts the substantive interview. However,
in practice interpreters do not receive any specialized training. Some training
courses on asylum issues are organized on ad hoc basis, but not regularly.
In 2005, the National Commission for the Right of Asylum issued “Guidelines
for the evaluation of the applications for granting the refugee status”. These
Guidelines make reference to the standards and techniques to be used during the
substantive interview. Special attention is given to the communication barriers due
to the effects of trauma suffered by asylum seekers, emphasizing that is the duty
of the interviewer to try to obtain the pertinent elements of the personal history.
The Guidelines underscore the usefulness of medical reports to corroborate the
declarations made by the torture survivors who have difficulties disclosing their
personal stories. The Guidelines instruct that when asylum seekers manifest serious
difficulties in answering questions during the substantive interview, members of
the Territorial Commissions should make contact with specialised services, not
only out of interest for the well-being of the asylum seekers but also in order
to obtain additional useful information concerning their health and pertinent
elements of their personal histories77.
Information
Upon the asylum request, police authorities inform the applicants verbally and
through a written pamphlet in ten languages about the asylum procedure, their
75
Art. 15 Legislative Decree n. 25/2008 on minimum standards on procedures in Member States
for granting and withdrawing refugee status.
76
Idem.
77
See “Linee Guida per la valutazione delle richieste di riconoscimento dello status di rifugiato”,
Ministero dell’Interno, Commissione Nazionale per il diritto d’asilo, anno 2005, pp. 83-85.
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rights and obligations, timeframes, and means at their disposal. The pamphlet
also includes information on health services and the reception system and how
to access them, as well as contact details of the UNHCR and other specialized
refugee-assisting NGOs.78 Police authorities within 15 days from the presentation
of the asylum request, should provide information related to the reception conditions of the asylum seekers and hand over informative leaflets79. The practice
of distribution of these leaflets is actually quite rare. In practice, information is
not systematically provided, chiefly due to the inadequate ratio of police staff to
asylum seekers/requests, and due to the shortage of professional interpreters and
linguistic mediators.
Interpretation
By law80, in all phases of the presentation and the examination of the asylum
claim, asylum seekers are supposed to receive, where necessary, the services of an
interpreter in their language or in a language they understand. At border points
these services may not be always available depending on the language spoken by
asylum seekers and the interpreters available locally.
In practice, there is an overall lack of sufficient and skilled interpreters
working with torture survivors at any stage of the asylum procedure. However,
specific attention is given to interpretation during the substantive interview by
determining authorities. The Consortium of Interpreters and Translators (ITC),
ensuring this service, has drafted a Code of conduct for interpreters81.
Legal aid
Asylum seekers may be assisted by lawyers, at their own expense, in the
preparation and presentation of their applications before the Territorial
Commissions, including at the substantive interview82. In practice the vast majority
of asylum applicants are unrepresented because they cannot pay for an attorney
and specialized NGOs have limited capacity to provide legal representation due
to lack of funds. Free legal aid is only provided at the appeal stage83.
78
Ibidem, art. 10 par. 1-2-3. Also see D’Odorico M., 2011, L’obbligo di informazione, in M.
Benvenuti (a cura di), la protezione internazionale degli stranieri in Italia: uno studio integrato
sull’applicazione dei decreti di recepimento delle direttive europee sull’accoglienza, sulle
qualifiche e sulle procedure, Jovene, Napoli, at p. 43ss.
79
Art. 3 of Legislative Decree n. 140/2005 on minimum standards for the reception of the asylum
seekers in Member States.
80
Art. 10 par. 4.of Legislative Decree n. 25/2008 on minimum standards on procedures in Member
States for granting and withdrawing refugee status.
81
Available at the website http://www.cooperativaitc.org/LinkClick.aspx?fileticket=Nc0NVwGJ
tj4%3d&tabid=319&language=it-IT
82
ECRE, ECRE/ELENA, Survey on Legal aid for Asylum Seekers in Europe, October 2010, at p. 108,
available at: http://www.ecre.org/files/ECRE_ELENA_Survey_on_Legal_Aid_for_Asylum_
Seekers_in_Europe_October_2010.pdf
83
Art. 16 Legislative Decree n. 25/2008 on minimum standards on procedures in Member States
for granting and withdrawing refugee status.
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Health rights and assistance
Asylum seekers, refugees and beneficiaries of subsidiary protection can access
full medical care and have the right (and obligation) to register with the National Health Service (NHS). Furthermore, those living in reception centres (CARA,
SPRAR, National Civil Protection Centers, etc.) in theory have access to health
personnel and services available there. The doctors and psychologists are chosen
by each centre’s manager, but in practice lack the capacity to meet the demand
for assistance. The managers of the CARA centres ensure that asylum seekers are
registered with the NHS, and also organize and monitor the health services provided within the centre. The CARA centres typically have an operational Protocol
with the ASL (Local Public Health Unit) to provide care to asylum seekers referred
by the health professionals working in the reception centres. Late issuance (one
or two months) of the “attestato nominativo” often delays asylum applicants
from registering with and obtaining the health card from NHS that is required
to access medical services. The health card has the same validity period as the
“attestato nominativo”.
In all CIE centres, there are health units and minimum84 medical staff (doctor
and nurses); however the services provided appear to be minimal85.
Presence of third parties supporting the torture survivor before and during the substantive interview
Multidisciplinary services are available in CARA and SPRAR structures and in
those centres financed by the National Civil Protection System. The services provided (legal, social and health assistance, multicultural activities, interpretation
and linguistic mediation, etc.) can differ substantially and qualitatively from one
centre to another. Moreover, capacity of the services available falls far short of
needs of the hundreds of asylum seekers living in the centres.
Asylum seekers may receive advice and support from legal representatives - if
they manage to get in touch with them, in particular with specialized NGOs
before the application is lodged at the Questura and the asylum request examined86. NGOs may also cooperate with the accommodation centres by providing
specialized services for torture survivors not available there.
Cooperation among private/public legal and health professionals, and between
them and the services provided inside the centres, is of utmost importance for
torture survivors. However, this cooperation often depends on the good will of the
MAYDAY, Strengthening responses of assistance and protection to boat people and other migrants
arriving in Southern Europe, International Catholic Migration Commission, 2011, p. 116.
85
See “Italy: UN Special Rapporteur on the human rights of migrants concludes his third country
visit in his regional study on the human rights of migrants at the borders of the European Union”,
8 October 2012, p. 2.
86
ECRE, ECRE/ELENA, Survey on Legal aid for Asylum Seekers in Europe, October 2010, at p. 101,
available at: http://www.ecre.org/files/ECRE_ELENA_Survey_on_Legal_Aid_for_Asylum_
Seekers_in_Europe_October_2010.pdf.
84

MAIEUTICS

IV. National legislations and experiences

61

actors involved, and on the availability of funds, taking into account that NGOs
work on the basis of ad hoc projects that usually last for short periods of time.
By law87 vulnerable persons can be accompanied by third parties of their
choosing during the substantive interview. While in practice the latter happens
rarely, typically those who accompany asylum seekers are health professionals
or social workers. Territorial Commissions look favourably upon the presence of
health professionals, who may provide emotional support to the torture survivors
and clarify the meaning of possible inconsistencies connected to underlying
psychopathological conditions. Authorities may also adapt the way they conduct
the interview or postpone it, based on clinical observations by the health
professionals, reducing therefore the risk of re-traumatization.
Unaccompanied minors must be accompanied by their legal guardian.
Medico-legal reports
Staff of reception centres, specialised NGOs, or competent authorities may
refer torture survivors to NIRAST and Samifo as well as other public hospitals and
public health services for the care, rehabilitation, and for evaluation and services
leading to issuance of medico-legal reports.
The medico-legal reports are generally submitted to the Territorial Commissions
by specialized NGOs, legal representatives and personnel working in the reception
centres before, or sometimes during or after, the substantive interview. They may
also be submitted to the judicial authorities during the appeal stage.
The Territorial Commissions consider these reports very useful in assisting them
to properly conduct the personal interviews with vulnerable persons and, in
making their decisions. The degree of consistency between the clinical evidence
and the account of torture is assessed in accordance with the internationally
accepted Guidelines of the Istanbul Protocol88 and recent specialised research.
By law, the Territorial Commissions have the discretion to grant refugee status
without conducting a substantive interview if the asylum applicant appears
to meet the legal criteria for the recognition of the refugee status, if a public
health unit or a doctor working with the National Health System certifies that the
applicant lacks the capacity to or cannot possibly undergo the interview89.
However, asylum seekers, in particular those not living in reception centres or
Art. 13 par. 2, Legislative Decree n. 25/2008 on minimum standards on procedures in Member
States for granting and withdrawing refugee status.
88
Available at the following website: http://www.unhcr.org/refworld/docid/4638aca62.html
89
Legislative Decree n. 25/2008 on minimum standards on procedures in Member States for
granting and withdrawing refugee status
status, Article 12, entitled “ Personal interview” , at par.2 states
that “ La Commissione territoriale può omettere l’audizione del richiedente quando ritiene di
avere sufficienti motivi per accogliere la domanda di riconoscimento dello status di rifugiato
in relazione agli elementi forniti dal richiedente ai sensi dell’articolo 3 del decreto legislativo 19
novembre 2007, n. 251, ed in tutti i casi in cui risulti certificata dalla struttura sanitaria pubblica
o da un medico convenzionato con il Servizio sanitario nazionale l’incapacità o l’impossibilità di
sostenere un colloquio personale.” Par. 3. provides also that “ Il colloquio può essere rinviato
87
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those in remote areas may have less or no chance to be detected and referred to
specialised services due to a lack of information and counselling.
The use of medico-legal reports by persons not really in need of international
protection or drafted by health professionals who are not specialists in working
with torture or extreme trauma victims risk undermining this important tool for
asylum seekers who are torture survivors.

3. Romania
Statistics90
Asylum applications
Refugee recognition
Complementary protection
Number of asylum applications by
unaccompanied minors/separated children

2009
995
64
30

2010
887
88
35

2011
2,064
73
129

43

39

33

Main countries of origin of asylum seekers in 2011 - Algeria, Tunisia, Morocco, Pakistan, Afghanistan

Legislation on asylum
 Law on asylum No. 122/2006 which transposed several European Directives91.
 Law 157/2011 modifying the Law 194/2004 on aliens transposed92 several
qualora le condizioni di salute del cittadino straniero, certificate ai sensi del comma 2, non lo
rendano possibile, ovvero qualora l’interessato richieda ed ottenga il rinvio per gravi motivi.”
90
Source:http://www.unhcr-centraleurope.org/ro/pdf/resurse/statistici/tendinte-cu-privire-laazil-in-europa-centrala-2009-2011.html
No statistics are available on torture victims/refugees/beneficiaries of subsidiary status or torture
victims from court.
91
- Council Directive 2001/55/EC on minimum standards for giving temporary protection in
the event of a mass influx of displaced persons and on measures promoting a balance of efforts
between Member States in receiving such persons and bearing the consequences thereof;
Council Directive 2003/9/EC on minimum standards for the reception of asylum seekers;
Council Directive 2004/83/EC on minimum standards for the qualification and status
of third country nationals or stateless persons as refugees or as persons who otherwise
need international protection and the content of the protection granted; Council Directive
2005/85/EC on minimum standards on procedures in Member States for granting and
withdrawing refugee status; Council Directive 2003/86/EC of 22 September 2003 on the right
to family reunification.
92
Council Directive 2003/86/EC on the right to family reunification; Council Directive
2003/109/EC concerning the status of third-country nationals who are long-term residents;
Directive 2008/115/EC of the European parliament and of the Council on common standards
and procedures in Member States for returning illegally staying third-country nationals;
Directive 2009/52/EC of the European Parliament and of the Council providing for minimum
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European Acts.
Registration of the international protection application
The asylum claim may be lodged before the General Inspectorate for Immigration
(G.I.I.)93 and its territorial units, before the Politia de Frontiera (Romanian Border
Police), the Politia Romana (Romanian Police) or the Administratia Nationala a
Penitenciarelor (National Administration of Penitentiaries) within the Ministry of
Justice.
The General Inspectorate for Immigration has its own Country of Origin research
department (BITO). The information provided is used by eligibility officers in
assessing asylum seekers’ cases. BITO’s activity is in line with Article 4 (3) (a) of
Qualification Directive 2004/83/EC.
Border Procedure
When an asylum application is submitted at the state border checkpoints,
border police will immediately forward it to the determining authorities of the
Romanian Office for Immigration – Directorate for Asylum and Integration (RIODAI). The initial decision is taken within 3 days of receipt of the application. After
conducting an interview and examining the alleged reasons provided by the
applicant and Country of Origin Information, the eligibility officer either grants
a form of protection and access to the country, or grants access to the country
and to the regular asylum procedure, or rejects the application as manifestly
unfounded.
Good practice: According to Romanian Asylum Law, throughout the period
the asylum-seeker is at the border checkpoints, s(he) has the right to legal-social
assistance and humanitarian aid from refugee-assisting non-governmental organizations and from UNHCR94.
Regular procedure:
If the asylum application is submitted to the territorial authorities of the G.I.I.
of the Ministry of Administration and Interior, the applicant is informed of the
obligation of presenting himself/herself at the G.I.I. headquarters in Bucharest or,
standards on sanctions and measures against employers of illegally staying third-Country
nationals; Council directive 2009/50/EC on the conditions of entry and residence of thirdcountry nationals for the purposes of highly qualified employment; Council Directive 2001/51/
EC supplementing the provisions of Article 26 of the Convention implementing the Schengen
Agreement of 14 June 1985.
93
Law no. 118/2012 changes the name of Romanian Immigration Office into General
Inspectorate for Immigration. The central authority responsible for the implementation of
Romania’s policies regarding asylum, as well as the application of the provisions of asylum
law is Inspectoratul General pentru Imigrari - Directia Azil si Integrare (General Inspectorate
for Immigration - Directorate for Asylum and Integration, G.I.I.-D.A.I) within the Ministry of
Administration and Interior.
94
Art. 17 (e) Law no. 122/2006.
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at the territorial structures of the latter nearest to where the asylum application
was first submitted.
After being registered as asylum seeker at the G.I.I-D.A.I. (Directorate for Asylum
and Integration), the applicant will fill out a preliminary questionnaire, inserting
his/her personal relevant information95. Subsequently, the substantive interview
is carried out by an official of the G.I.I-D.A.I.
The asylum decision is generally taken on the basis of the existing documents
that are in the applicant’s file96.
Good practice: By law97 the determining authorities have the right to request
examinations and to consult experts. The law does not indicate if they have to be
issued from the private and/or public health system as long as they are issued by
experts. G.I.I- D.A.I, in fact, can request examinations and/or consultations from
any public institution, agency or organization.
Asylum seekers have the duty to submit as soon as possible all elements needed
to substantiate the application and to provide all relevant documents. The asylum
law does not specify which kind of documents (i.e. medical certificate from country
of origin, identity documents, support letters from different organizations etc).
In practice, during the interviews, applicants are asked about any form of torture
and violence or any other inhuman or degrading treatments or punishment
eventually suffered in their country of origin. The G.I.I-D.A.I takes the decision on
the asylum request on the basis of the legal medical certificate (if it was presented
by the applicant) together with other existing documents.
Within 30 days a decision should be issued either granting refugee status or
subsidiary protection, or rejecting the asylum application.
The refugee status decision is not based solely on what the applicant claims
are the facts of his/her case, but based on whether they fit the legal elements of
the refugee definition.98 The subsidiary protection99 decisions and the negative
decisions are based both on the applicant’s facts and the law.
Accelerated procedure
This procedure applies to a) manifestly unfounded applications; b) people who,
through their activity or membership in a certain group, are deemed a threat to
national security or public order in Romania; c) people who come from a safe

Art. 43 Law 122/2006.
The file typically includes documents provided by the applicant and the description of the
applicant’s personal story whose elements are examined in relation to the concrete situation in
the country of origin to assess the applicant’s credibility.
97
Art. 49 Law no. 122/2006.
98
The refugee status definition in Romanian asylum law is the same as that provided in the
1951 Geneva Convention for refugee status.
99
The definition of subsidiary protection has been fully transposed in the national asylum law
art. 26 Law 122 /2006 concerning subsidiary protections transposes art.15 of Qualification
Directive 2004/83/CE.
95
96
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country of origin100. The decision by competent authorities is issued within 3 days,
after having conducted an interview and examined the allegations and COI.
Appeals
Ordinary procedure: the appeal must be submitted within 10 days from the
notification of a negative decision. Against a negative decision taken by the
Court, the applicant has 5 days to lodge an appeal.
Accelerated procedure: the appeal must be lodged within 2 days from the
communication on the rejected decision before the local court that has to take
the decision within 10 days.
During the judicial phase, the asylum seeker has the right to supplement the
record with any kind of written evidence, including but not limited to medical
certificates, or information from somatic/psychological/psychiatric experts.
Reception system for asylum seekers
During the asylum procedure, applicants can be accommodated in one of
the 6 reception and accommodation centres for asylum seekers and refugees
belonging to G.I.I101. Unaccompanied minors are placed in centres for minors.
In all six asylum accommodation centres located in Romanian territory, NGOs
provide legal assistance. However, specialized psychological assistance for victims
of torture is provided by NGOs only in two of the six accommodation centres. The
lack of personnel and funding results in limited assistance by specialized personnel
for torture survivors, despite such assistance being requested and necessary in all
accommodation centres. The funds covering the assistance provided come from
European Funds or other private funds.
In practice, legal counsellors identify torture survivors and refer them to
the psychologists. Torture survivors are accompanied by legal counsellors at
the substantive interview, if they agree beforehand to be assisted and ask for
assistance.
Healthcare in the accommodation centres is provided by the authorities’
medical services. A doctor is available only in the city of Galati; three of the six
accommodation centres there have a full-time nurse and two of the six centres
lack any medical assistance. Usually the funding for medical treatment is small
and fails to fully cover the needs of persons who get sick and have no money to
pay for medical treatments. The doctor/nurse seeks to ensure treatment for the
most serious cases first (incurable, chronic, infectious diseases) and then for the
others.
Art. 75, Law no. 122/2006.
Art 17 (k), Asylum Law no. 122/2006: the asylum seeker has “the right to be housed in the
reception and accommodation centres that are subordinated to the General Inspectorate for
Immigration, until the right to stay on Romanian soil expires, for the asylum-seeker who does
not dispose of the necessary material means for subsistence”.
Art 17 (l.) from Asylum Law transposed Reception Directive 2003/9/EC, art. 13(2), art. 17.
100
101
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Identification
The law does not provide for any procedure/mechanisms to identify victims of
torture early or later. Presently a medical check-up is carried out only when the
applicant is registered in an accommodation centre, to verify whether or not the
asylum seeker has an infectious disease or a virus. Even if the applicant has visible
scars/marks from torture, the G.I.I medical staff do not alert competent authorities.
At the Border, there are no NGOs that can provide specialized assistance for
vulnerable cases. Medical assistance is problematic and irregular because of lack
of funds.
In the administrative phase,
phase torture survivors may be identified either by the
determining authorities during the personal interview, by NGOs that provide
assistance in the Accommodation Centres for asylum seekers, or by legal
representatives or health/medical professionals.
In the judicial phase,
phase the identification is generally done by lawyers or even
by the judges. According to the Romanian Procedural Civil Code (Art.129) and
the Asylum Law (Art. 12) the judge must assume an active role in the process, in
order to assist the asylum seeker to present evidence that may support her/his
claim, even (or especially) if the asylum seeker did not present any (e.g. including
requesting a psychiatric assessment of the asylum seeker). In Romanian procedural
civil law, the judge has the discretion whether or not to any psychological
assessment into account.
Referral
The law does not provide for any official referral procedure when a person has
been identified as a torture survivor. However, an asylum seeker who is suspected
of being a torture victim by the determining authorities can be referred to
medical/ psychological services through NGOs. The G.I.I may refer the applicants
directly to doctors, if it is considered necessary. In practice, only a few cases of
persons who claim to have suffered from torture or inhuman treatment are sent
to specialised health services for further medical examination and treatment.
In practice, torture survivors may be referred to the National health system
for non-specialized assistance after they obtain CNP (personal code number),
but only for emergency or basic assistance. Specialized rehabilitation services for
torture survivors do not exist in Romania.
Procedural guarantees
Romanian asylum law provides protective provisions regarding the rights of the
asylum applicants, but in practice the services provided do not qualitatively and
quantitatively meet the needs of asylum seekers, in particular the most vulnerable
ones. This is due to lack of funds and staff, as well as trained and skilled personnel
at both institutional and private levels. Despite the existing gaps and challenges,
it should be underlined that there is a good cooperation among G.I.I. - NGOs.
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Information
Article 17(e) of Asylum Law no. 122/2006 states that an asylum seeker has “the
right to be counselled and assisted by a representative of Romanian or foreign
nongovernmental agencies in any phase of the asylum procedure”. Based on this
article, NGOs provide general information to asylum seekers about the asylum
procedure, and about their rights and obligations. Leaflets concerning the asylum
procedure are also distributed at border entry points and in GII accommodation
centres.
Trained personnel
GII-DAI eligibility officers do not receive specialised training about dealing with
torture survivors. By law102, the determining authorities should have strong skills
for working with asylum seekers. In practise, the officers try to improve their skills
in interviewing vulnerable groups by reading textbooks.
Interpretation
According to Article 17 (c), the applicant may have a free interpreter at any
stage of the asylum procedure. In the administrative phase of the procedure an
interpreter is provided free of charge by GII-DAI. In the judicial phase the interpreter is provided free of charge by the local Courts.
In practice there is a lack of rare language interpreters such as for Hazara,
Punjabi, Somali. The Romanian National Council for Refugees is quite active in
searching for and selecting rare languages interpreters who are specialised in
asylum procedure.
Legal aid
By Asylum Law no. 122/2006103 torture survivors, as with any asylum seeker,
may receive legal, social and medical assistance in any phase of the procedure
from any NGO. The legal counselling and assistance in the Courts provided by
NGOs is free of charge.
The NGOs assisting asylum seekers and torture survivors are usually financed
by private funds.
Health rights and assistance
An asylum seeker has, according to Art. 17 (m), Law no. 122/2006, the right
to receive free primary medical aid and emergency hospital assistance, as well as
medical aid and free treatment, in the case of acute or chronic illnesses that may
imminently endanger his/her life. Needed medical care is provided by hospitals
102
Art. 17, Methodological Norms for implementing asylum law no. 122/2006, HG no.
1251/2006 “Civil servants provided for in Article 48 of the law shall have long term postgraduate
studies in the legal field, a bachelor degree, as well as specialized knowledge in the field of
migration.”
103
Art. 17 ( b), Law 122/2006.
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located in the same town/county where the accommodation centres are situated.
ICAR Foundation is the only organization in Romania which offers direct, free,
medical and psychological assistance to asylum seekers within the limits of its
budget. Assessments to find the psychological sequelae of the trauma, torture
or inhuman and degrading treatment to which asylum seekers were subjected,
usually are made at the request of lawyers or of the Courts. As a practical matter,
however, due to limited resources ICAR is only able to conduct somatic/psychological evaluation of asylum seekers in Bucharest or Iasi.
Third parties before and during the substantive interview
If the torture victim is identified before the substantive interview and if she (he)
asks to be assisted, a legal counsellor/lawyer will assist the applicant during the
interview.
In practice, NGOs’ legal counsellors/lawyers prepare the applicant for the
interview explaining the procedure, and the importance and role of the applicant’s
personal history details given to competent authorities during the interview. During
the substantive interview, the NGO’s legal counsellor/lawyer may intervene and/or
stop the interview if the torture survivor becomes too sensitive to certain questions
or he/she is visibly in distress. The lawyer may help the torture victim by addressing
questions which will be recorded in writing by the officer.
Once a torture survivor is identified, s(he) will benefit from joint collaboration
between the legal and the psychological assistance.
Legal-medical reports
Institutul de Medicina Legala - IML (Forensic Institute) with its territorial units,
represents the only public medical institution that conducts psychological assessments and other forensic activities104. Territorial units of the Forensic Institute105
are located in every county of Romania.
The psychiatric evaluations carried out by IML can be requested by Courts, administrative determining authorities, other institutions, or by private individuals.
The evaluations carried out by IML have never been contested by the Courts or
the parties involved in the process. Nonetheless, there are significant challenges
to IML’s involvement. The main obstacles are: long waits between the registration
of the request for assessment, the consultation itself and the final release of the
report, as well as the fact that IML must be paid, especially given that according
Law no. 459/2001 modified through Government Ordinance no. 57/2001 and Law no.
271/2004 on the organization and functioning of Forensic institutes.
105
The activity of IML is coordinated by Ministry of Health. The Ministry of Health and Ministry of
Justice ensure the control and the evaluation of the forensic activity. The Law mentioned above
states that all the carried out activities are fee-based. The cost of the expertise varies between 20
- 2.100 lei (5 - 500 Euro) depending on the type and the complexity of the expertise. The prices
are fixed by Law no. 459/2001 modified by Government Ordinance no. 57/2001.
104

MAIEUTICS

IV. National legislations and experiences

69

to the Methodological Norms for asylum law no. 1251/2006, art. 55, an asylum
seeker receives only 3.6 lei /day (about 0.80 Euro per day ) in order to cover his
basic needs - food, clothes, personal items, etc. As a result, the fee to be paid to
IML is out of reach for most asylum seekers in need of psychological assessments
to support their claims.
During the judicial phase, an asylum seeker may request “public legal help”106.
The law also provides that the asylum seeker may request that the State pay for
the psychiatric assessment by Forensic Institute. The approval or rejection of the
request is at the judge’s discretion.
Psychiatric reports by ICAR have been contested by G.I.I. and the hearing Courts
because they were based on “the applicant statement” and not on “objective
and professional methods”. Nonetheless, there have been cases when ICAR
evaluations have been admitted and appreciated by Courts and GII-DAI officers.
In fact, the psychological evaluation reports drafted by the ICAR psychologist
and used in the Courts have never been contested. Reports issued by the ICAR
foundation are free of charge.

4. The Netherlands
Statistics107
Asylum applications
Refugee recognition
Subsidiary protection
Humanitarian status
Negative decisions

2009
16,355
695
3,270
3,940
8,455

2010
17,145
810
4,010
2,745
9,575

2011
15,790
710
4,065
2,050
8,965

Main countries of origin in 2011, Afghanistan, Iraq and Somalia

In 2011, according to the Immigration and Naturalization Service (IND a body
of the Dutch Ministry of Justice), during the general procedure (between 8 days
and 2 weeks), 56% of all applicants after arrival knew that they were admitted
(22%) or denied (34%) access to the Netherlands. The rest, 44% of the applicants,
were referred to a prolonged procedure. There are no records how many of these
groups were torture victims108.
Art. 14, Government Emergency Ordinance no. 51/2008.
Vluchtelingen in getallen (Refugees in numbers by the Dutch Refugee Council) june 2012, pg
9 source UNHCR, INDIAC and Eurostat. These are numbers for first and subsequent applications
and because decisions are not all given in the same year as the application, numbers do not
equal.
108
The Immigration and Naturalization Service: Year report 2011( d.d. 05-04-2012).
106
107
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Legislation
The Dutch asylum legislation has been set out in the Aliens Act 2000 and
subsequent directives and circulars. The whole procedure has been thoroughly
transformed since July 1st 2010 according to the changes resulting from the
legislation WBV 2010/10 on June 24th 2010. The most important directives are:
The Procedure Decree: providing minimum standards for granting and
withdrawing refugee status to implement directive nr. 2005/85/EG by the
Council:
 2007/11/15, Staatsblad 450, Wet tot wijziging Vw2000 ter implementatie
minimumnormen vluchtelingenstatus 2007/11/29, Staatsblad 484,
aanpassing Vreemdelingenbesluit 2000 aan EU-richtlijn minimumnormen
vluchtelingenstatus
 2007/12/11, Staatscourant nr. 240, wijz. Voorschrift Vreemdelingen 2000
(74e wijz.) ter implementatie van de Richtlijn asielprocedures
 Further implementation through art. 1, 30, 31 en 31a of the Aliens Act 2000
and art. 3.106a en 3.121 VB 2000.
The Qualification Decree: providing minimum standards for the qualification and
status of third country nationals of stateless persons as refugees or as persons
who otherwise need international protection, and delineating the content of the
protection granted:
 2008/04/03, Staatsblad, nr. 115, Wet van 3 april 2008 tot wijziging van de
Vreemdelingenwet 2000 ter implementatie van Definitierichtlijn
 2008/04/09, Staatsblad, nr. 116,wijziging van het Vreemdelingenbesluit 2000
en het Uitvoeringsbesluit Wet op de jeugdzorg ter implementatie van definitie
richtlijn
 2008/05/23, Stcrt 97, Wijz. voorschrift vreemdelingen ivm implementatie
definitierichtlijn Wijzigingen in het Voorschrift Vreemdelingen 2000 ter
implementatie van de kwalificatierichtlijn.
The Reception Decree:
 Stcrt. 2005 nr. 24, d.d. 3.2.2005. Regeling verstrekkingen asielzoekers en
andere categorieën vreemdelingen 2005 (Rva 2005).
Border
Immediately after arrival all asylum seekers must register, after which a recovery
and preparation period starts, which should take at least 6 days, depending on the
number of people arriving (art. 3.42a 1st VV).109 In practice, this period often lasts
For this introduction on the Dutch asylum procedure among others use was made of the
introduction by the Dutch Refugee Council Introductie – Asielprocedure (maart 2012) and J.
Wedemeijer De nieuwe asielprocedure Asiel & Migrantenrecht 2010, nr 8 pg. 384-391.
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about 2 - 3 weeks. During the first two days after arriving in the Netherlands, all
asylum seekers report at the foreign police in the application centres Ter Apel or
at Schiphol, if they arrived respectively by plane or boat. Unaccompanied minors
are transferred to a special facility. For unaccompanied minors the preparation
period may last at least three weeks.
The employees of the foreign police will register the individual’s personal
information, such as name, date of birth, and nationality. They will also search
clothes and luggage, and take pictures and fingerprints in order to search the
systems of Eurodac and Schengen for verifying possible Dublin claims or criminal
records. There is a compulsory TBC check.
The COA (Central Agency for the Reception of Asylum Seekers) provides every
asylum applicant with accommodation, meals, and basic medical care from the
moment he/she reports to the Foreign Police. They will also check if someone
needs special facilities, such as pregnant women or disabled individuals. After
the initial registration the foreigner has a right to stay in the Netherlands (art.
8 m VW) and the rest of the recovery and preparation period will take place in
three different reception centres in the Netherlands (Rosmalen, Wageningen or
Ter Apel). In contrast to Schiphol, these are open facilities, from which asylum
seekers can come and go.
Registration, Recovery and Preparation period (6 days)
At this new location, someone from the Dutch Refugee Council (VWN)
will provide information about the entire asylum procedure. An independent
interpreter is provided. VWN will urge the asylum seeker to go to the not
compulsory medical examination by MediFirst.
By law, Medifirst performs a medical examination which was introduced as part
of the new asylum procedure in July 2010110. The MediFirst examination takes
place usually on the 3rd or 4th day after arrival in the Netherlands. The asylum
seeker will be examined by a nurse, backed up by a medical doctor. The purpose
of the exam is threefold (Art. 3.109 5e lid VB). First, the examination is intended
to reveal if there are possible physical and/or psychological limitations that the
IND officers should take into account during the substantive interview and the
decision making process. Second, the examination is intended to determine
whether the asylum seeker needs immediate healthcare. In that case the nurse
will urge the asylum seeker to go to the GC-A, the health service available in all
centres. Third, the examination should detect whether there are acute medical
problems, in which case this might lead to a separate asylum procedure asking
for a so-called “art. 64 VW” procedure (A4/7.2.1.2 Vc). Under this procedure,
determining authorities will decide whether someone will receive a temporary
permit to have immediate medical treatment. At the examination by MediFirst
an interpreter is present, but usually only by telephone. The report is confidential
110

Art. 3.109, lid 5 Vb. ABRvS, 10 februari 2011, 201011657/1/V2
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and free of charge. Victims of torture are free to tell about torture and violence
but the nurses are not supposed to ask about that directly. Victims of torture
potentially may be identified, however, through the medical problems they
present. The nurse and/or the doctor will provide the IND with a report regarding
medical or psychological conditions that the individual has which may need to be
taken into account during the asylum interview. MediFirst provided the following
information from their 2011 data. In total 8,300 asylum seekers underwent a
medical examination with MediFirst, representing 73% of all newly arrived asylum
seekers. For 40% of them, MediFirst advised the IND to take special measures
while conducting the interviews (for example to take extra breaks, or to expect
an asylum seeker to need a lot of time to tell her/his story, or to bring in someone
from the refugee council to accompany the asylum seeker at the interview). For
5% (415 persons) they advised the IND that no interview could be undertaken
at all; this could either have been because of serious somatic health problems
or also because the asylum seekers’ psychological states were too confused. For
34% they advised to visit GC-A111.
During the last day of the recovery and preparation period the asylum seeker
will meet his/her lawyer for the first time. This lawyer is appointed, if possible,
for the rest of the asylum procedure, and is free of charge and independent. This
arrangement also includes an interpreter for all meetings with the lawyer and
with the IND. At this first meeting, the lawyer will prepare the asylum seeker
for the interviews with the IND. The results of the MediFirst report to the IND
will help inform the lawyer regarding whether the asylum seeker has particular
vulnerabilities that need special attention, both from a case preparation/
presentation standpoint.
Detention
Most applicants for asylum will follow the procedure as mentioned above.
Nevertheless, by virtue of the Schengen Border Code, Dublin claimants arriving
from a non-Schengen country who proceed through Schiphol International
Airport or a harbour are denied access to the Netherlands and accordingly they
are held in the so-called “border detention”. An asylum seeker may also be denied
access and will stay in the closed reception centre at Schiphol, if it turns out that
s(he) already applied for asylum in the past and now for the second time.
These applicants will not be transferred to an open facility but remain detained
at Schiphol for as long as the preparation and the general asylum procedure
takes place (Art. 3 lid 3 VW), which is at least 10 days112. Their detention may be
prolonged if they end up in the so-called “Closed Extended Procedure” pursuant
to (C12/5.3 Vc), which officially lasts no longer than 6 weeks. During the first
Email October 2012. Hopefully MediFirst will soon publish more in detail what the exact
implications of these numbers are.
112
This will change in 2013 when new facilities are finished and the asylum seekers will all
benefit from a 6 days recovery and preparation period, but still in a detention situation.
111
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4 ½ months of 2011, this happened to 20 asylum seekers113. In addition, the
detention will also be prolonged in case of a negative outcome of the asylum
application; in which case the person concerned remains detained until he/she
is expelled or transferred on the basis of the Dublin II Regulation. If the asylum
request is rejected it is also likely that an asylum seeker who is not detained will
be taken into Immigration custody in order to be expelled. These individuals are
placed in the deportation centre in Rotterdam for a maximum of 5 working days.
Such custody is legitimate only if documents for expulsion, ie. flight tickets and
travel documents, are available. Detention is also considered necessary if there
are substantial indications that the asylum seeker intends to avoid transfer under
the Dublin II Regulation, and therefore presents a risk of absconding.114
By law the detention period is not supposed to last longer than 6 months but
may be prolonged up to 12 months to 18 months.
Prolonged detention of asylum seekers in the Netherlands has been widely
criticised and several reports have condemned the severe conditions for people
staying as long as 18 months in detention. Major shortcomings consist of
the absolute lack of activities for detained asylum seekers during the day and
of the lack of access to consistent and adequate medical services. Moreover,
detained asylum seekers complain that they are treated as criminals. The National
Ombudsman concluded in a recent report that that the government should
change its detention policy as soon as possible so that people waiting to be
expelled from the country are only detained as a last resort115.
The general asylum procedure: AA (8 days)
All asylum seekers are subject to the general asylum procedure, in which a
final decision should be made within eight working days116. However, it may be
extended up to 14 days117. If on the fourth day it is evident that the IND cannot
make a proper decision within the official eight days, the application is further
examined under the extended asylum procedure. The IND then has 6 months to
reach a decision on the asylum application.
Day 1. The general asylum procedure officially starts when the asylum seeker
signs the international protection application during her/his first appointment
with IND (art. 3.110 3e jo. 1st lid Vb) which should be about eight days after
arrival. In practise, this commonly occurs approximately three weeks after the
The Dutch Refugee Council and UNHCR have protested repeatedly against keeping asylum
seekers detained, most recently in January 2011 ‘Verlengde grensdetentie: noodzakelijk en
effectief?, rapport Gesloten OC-procedure voor asielzoekers 2008-2010’).
114
Art. 59 Aliens Act and Aliens Circular A6/5.3.3.6.
115
Vreemdelingenbewaring: strafregime of maatregel om uit te zetten. Over respect voor
mensenrechten bij vreemdelingenbewaring, Nationale Ombudsman rapport 2012/105,
augustus 2012. Amnesty International, Vreemdelingendetentie in Nederland: het moet en kan
anders, oktober 2011.
116
art. 3.110, eerste lid, Vb.
117
art. 3.110, tweede lid, Vb jo art. 3.115 lid 1 Vb.
113
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individual’s arrival in the Netherlands. Asylum applicants usually remain in the
same reception centre in which they resided during the recovery and preparation
period. Every asylum seeker is transported by bus to the offices of the IND for the
interviews. On the first day of this procedure, the initial or first interview takes
place (art.3.112 1st lid Vb). The lawyer is allowed to be present but in practise,
rarely is during this hearing. The applicant is questioned in detail about identity,
nationality and how s(he) travelled to the Netherlands, but the person is not
explicitly asked about the actual reasons he/she seeks protection. The IND then
issues a summary report which will be given to the asylum seeker and to his/her
lawyer. Day 2. On the second day the lawyer discusses the content of this initial
interview with her/his client and notifies IND by letter if something is missing or
inaccurate. The lawyer also prepares the asylum seeker for the second interview
with the IND. Day 3 At this stage the detailed interview about the reasons for
seeking protection takes place (art. 3.113 2e lid Vb). It can last between 2 hours
and two days. The lawyer is allowed to be present as well as someone from
the Refugee Council; however, in practise, in most cases these professionals do
not intervene. However, a Refugee Council representative tries to be present if
the MediFirst examination concluded that there might be medical issues to take
into account. It is extremely important that asylum seekers tell everything that
might demonstrate the need for protection. In the official brochure of the IND,
authorities urge the asylum seeker to “ be honest, exhaustive, and clear about
what has happened to you and about why you are unable to obtain protection
in your country of origin. If you cannot precisely remember a certain event, say
so to the IND employee. (....)”. The asylum seeker and his/her lawyer will receive
a summary of this detailed interview. Day 4 On this day, the asylum seeker
discusses the summary report with the lawyer and they can submit corrections
and adjustments to the IND. Day 5 On the fifth day, the IND informs the asylum
seeker of its intention to accept or reject his/her asylum application, or decides that
further investigation is necessary and redirects the application to the extended
asylum procedure (art.3.114 1st lid Vb). The asylum seeker is explicitly invited to
react to this intention. If the asylum application is accepted, the procedure stops
here (22% in 2011)118. Day 6 If the request has been denied (34% in 2011), the
asylum seeker and his/her lawyer will send a written rebuttal explaining why they
disagree. Day 7/8: The IND must render its final decision (art. 3.114, 6e lid Vb).
Both the IND and the asylum seeker have different possibilities to extend this
tight 8 day schedule, but the final decision has to be given by the IND on the 14th
day (art. 3.115 Vb) unless the case was transferred to the extended procedure.
The extended procedure: VA (6 months)
In over 40% of the asylum applications made in 2011, the applications were
118

The Immigration and Naturalization Service: Year report 2011( d.d. 05-04-2012) page 18.
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redirected to the extended procedure because the authorities needed more time
to come to a decision. Reasons for further investigation can vary: research that
needs to be carried out by the Ministry of Foreign Affairs; indications that article
1F of the Refugee Convention may be applicable; language analysis; medical
treatment; etc. According to art. 42 and 43 Vw the procedure may not exceed
6 months before a final decision is made, but it can also be extended up to one
year and sometimes another whole year. During this extension, asylum seekers
are transferred to an open asylum centre where they are provided with clothes,
food and housing (art 3, 2e lid RVA van het COA). People staying in detention
at Schiphol will in general also be transferred to an open centre. As has been
pointed out above, asylum seekers sometimes remain in the closed centre (the
Closed Extended Procedure) officially no longer than 6 weeks. During the first 4
½ months in 2011, this happened to 20 asylum seekers.
Appeal
The decision on the asylum application may be appealed. The court can take
relevant new circumstances and policy changes into account during the appeal
phase. The rejected asylum seeker is given a period of four weeks to submit the
appeal. During this period s(he) can remain in a reception centre (art. 62 lid
1 Vw). Because reception facilities end after these four weeks, courts prioritize
these cases and in most cases will rule within four weeks. If the court is unable to
issue a decision on the appeal that quickly, the court may issue a ruling so that
reception facilities are not withdrawn until the court has reached a decision. In
this way, the benefits of a fast procedure continue during the appeal. Second or
repeated applications will be handled with less procedure. There will be no rest
and preparation period. If the application is rejected, the rejected asylum seeker
will not get a maximum of four more weeks in a reception facility but is required
to leave the Netherlands instantly.
Legal Aid
By law, legal aid is provided free of charge to the asylum seeker during all
procedures, including any appeals. Interpretation is to be provided at no cost
as well. The Legal Aid Board ensures that the asylum seeker receives assistance
from a lawyer, paying a fee to this professional for his/her service. Nonetheless,
the lawyer is not a Legal Aid Board’s employee, but is an independent provider
of legal assistance.
The assistance, reception and health care system
The Central Agency for the Reception of Asylum Seekers (COA) is responsible
for the reception, supervision and departure (from the reception location) of asylum seekers coming to the Netherlands. In 2011 they housed, fed and took care
of the health care facilities of a group of 16.111 people living in about 50 asylum
centres throughout the country. The average amount of people in each centre
MAIEUTICS
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is 400. There are special facilities for unaccompanied minors in separate centres.
There are no special reception facilities for identified torture survivors, but COA
can try to house them near a facility where specialized treatment is possible.
General healthcare at every regular centre is provided by GC-A (Health Centre
for Asylum seekers). A nurse and a medical doctor are available a few hours per
day for consultation by asylum applicants in the reception centres. A free of
charge telephone number to ask for medical assistance is also available day or
night to those housed in the centres. For specialized care the doctors can make
referrals to the nearest hospital or to specialized centres (GGZ) for psychological
assistance. However, in practise there are long waiting lists for specialized
psychological help and moreover, since early 2011, interpreters are no longer
provided by the national health services. Thus, there are ongoing complaints
regarding the accessibility, quality and continuity of health care for asylum
seekers, and about whether or not they feel understood119. In 2011 and 2012 the
Health Care Inspectorate issued reports on the accessibility of general healthcare
at all the centres. While the Inspectorate expressed general satisfaction with the
healthcare services available in the centres, it urged COA to improve the provision
of healthcare information and the basic healthcare facilities in the application,
reception and detention centres120.
Information
Dutch law121 states that the Dutch Refugee Council (VWN) is responsible for
providing all relevant information to asylum seekers concerning the general asylum
procedure. During the recovery and preparation period, usually on the second or
third day after arrival, VWN meets with asylum seekers explain the entire asylum
procedure, including the timeframes, their rights and obligations, and that they
will have a lawyer’s assistance during the hearings. Under Art. 3.34a VV, they also
receive a brochure with this information. The appointed lawyer also must inform
the asylum seeker about the asylum procedure (Art. 3.109 2cnd Vb).
COA must provide information about housing and healthcare facilities to
all asylum seekers who arrive. Asylum seekers can always turn to the Dutch
Refugee Council and COA for further assistance and questions. Leaflets about
the healthcare system are available at all centres, including at detention centres.
Asylum seekers who are sent to an asylum centre following referral to the
extended asylum procedure (VA) are also given information about the centre’s
surroundings, including schooling options, other services, etc.
For an evaluation (in English) of the Dutch healthcare for asylum seekers with psychological
problems, see Loes van Willigen, Care for Asylum Seekers with Psychological Problems , Summary
and discussion of three subsidiary studies (2010) at www.askv.nl/zapp.
120
Health Care Inspectorate: Goede vooruitgang in toegankelijkheid huisartsenzorg en bereik
publieke gezondheidszorg volgens nieuw zorgmodel voor asielzoekers (8-09-2011) en Naleving
normen nieuwe zorgmodel voor asielzoekers (14-05-2012).
121
Vc C11/4.
119
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An NGO recently developed a DVD in 7 different languages for all newcomers,
especially those with literacy limitations, offering guidance about how to stay in
good (mental) health during a time of great insecurity, and about dealing with
loss. This DVD is intended to be shown during the regular reception procedure
in asylum reception centres122.
Identification
The IND installed MediFirst on July 1st 2010 by national regulation (art. 3.109, 5th
VB). As described above, this medical examination is specifically not designed to
identify torture survivors as such but to identify whether applicants have medical
impediments hindering their questioning by the IND, and/or whether people
need to be referred to further medical or psychological care, and/or whether
the medical problems are so serious that they in itself constitute a valid ground
to request the so-called “Art. 64 procedure”. Article 64 of the Aliens Act applies
where it is established that an asylum seeker may not be expelled (or transferred)
due to his/her psychological or physical illness. On the basis of this provision,
expulsion is halted if it is not medically safe for the asylum seeker – or one of their
family members – to travel. A transfer will be temporarily postponed, but this
does not result in issuance of a residence permit to the person concerned. The
right to accommodation and other support also is extended.
If an employee of any service in the application and asylum centres (COA,
VWN, others) is not sure whether or not s(he) is dealing with a torture survivor,
s(he) may use a questionnaire developed by psychologists to facilitate the
identification of asylum seekers having suffered traumatic experiences123. Another
questionnaire, developed by six European partners in the frame of the PROTECT
Project has also been available since October 2011. This questionnaire is shorter,
available in numerous languages, and is similarly designed specifically to facilitate
the recognition of traumatic experiences by non- specialists124.
Trained personnel
Training about how to identify possible victims of torture is not provided for
by law or regulation at any stage. However, employees of the Refugee Council
and numerous lawyers have received some training on how to use the abovementioned questionnaires. In 2012, for the first time, the IND personnel initiated
internal trainings on how to interview vulnerable asylum seekers. They also have
available guidelines providing tools to help them deal with medical problems
Empower yourself; dealing with loss and an uncertain future. (ASKV/ZAPP 2012) Three refugees
recount what they did to prevent or lessen mental health problems and where you can turn
to for help.
123
Available at http://stichtingimmo.nl/wp-content/uploads/2012/02/SignaleringslijstPsychische-Problemen2.pdf
124
In English and other languages aavailable at http://www.pharos.nl/information-in-english/
protect
122
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asylum seekers present during their asylum interviews. In the working instruction
2010/13 the employees of the IND may choose from wide ranging approaches
to make it easier for an asylum seeker to disclose the details that form the basis of
her/his claim. These can range from ensuring that the gender of the IND official
conducting the interview and of the interpreter are the same as the applicant’s,
to postponing the interview, to consulting the lawyer before conducting the
interview, to allowing the asylum seeker to have a trusted individual present
during the interviews, to interviewing the asylum seeker in a setting other than
the regular interview facilities, among other strategies. Unfortunately, a study
revealed that IND employees rarely use any of the varied possibilities suggested
by this particular working instruction125.
Medico-legal reports
By IND regulation, a medico-legal report by the Netherlands Institute for Human Rights and Medical Assessment (iMMO), must be taken into account when
assessing the request for protection of the asylum seeker126. If the IND fails to
include the conclusions of the iMMO report in its evaluation of the asylum seeker’s credibility, it must specifically explain this omission. On the other hand, the
Ministry of Justice states that expert assessments of an asylum seeker’s medical
conditions cannot be viewed as evidence of torture since they are based solely
on the asylum seeker’s narration of the events in his/her history to the expert,
since asylum seekers lack written evidence of torture and violence provided by
their persecutors. Therefore, in the Dutch Asylum system, a medico-legal report
is treated as circumstantial evidence. 127
A medico-legal report has never been provided for by law in the Dutch asylum
procedure. Doctors and psychologists work for iMMO voluntarily. Sometimes the
examination involves teams of experts from multiple medical specialties, such
as when a dermatologist examines scars, and a psychologist tries to get a fuller
picture of torture endured. The examinations are intense and time-consuming.
Reports by iMMO are written following the Istanbul Protocol guidelines.
Conclusion
Several recent developments in the Netherlands bear noting in the framework
of the Maeutics project. The introduction of the MediFirst medical examination
is a positive development. In fact, all asylum seekers receive this medical exam
free of charge within the first days of their arrival, at the outset of the asylum
procedure. The nurse inform the IND and advise them to take special measures
125
K. van Mourik, K. Zwaan, A. Terlouw, Gehoor geven. Een onderzoek naar de toepassing van IND
werkinstructie 2008/6 omtrent asielzoekers met psychische problemen, Nijmegen WLP 2011.
126
C14/3.5.2 Vreemdelingencirculaire 2000
127
E. Bloemen en K. Zwaan, “Medisch beperkt” in asiel. Medische en psychische problemen in de
asielprocedure en de mogelijkheden van werkinstructie 2010/13, in Asiel - en Migrantenrecht
2011 nr. 9 pg. 398-406.
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in case s(he) identifies a potential torture survivor, and may refer the person
concerned to a medical doctor for treatment. This improves the chance that
those with serious and readily detectable medical or mental health conditions will
be identified and referred to specialists for treatment, and that both the lawyers
working with asylum seekers and the IND will be alerted to impairments that
could affect or require accommodations in the asylum seeker’s application process.
On the negative side, current restrictions preventing the MediFirst nurses from
directly asking the individuals they examine about exposure to torture, inhumane
treatment, or extreme violence create real barriers to the early identification of
torture victims, who rarely affirmatively volunteer this information due precisely
to the psychological effects of the trauma they suffered.
In another positive development, the IND is now more accountable, since
they must affirmatively describe the manner they interview asylum seekers with
mental or other health problems identified in the Medifirst report128. In addition,
the IND must now specify how they evaluate the content of an asylum seeker’s
story when s(he) has been identified as suffering from mental or other health
problems129. Furthermore, IND officers now receive training on interviewing
vulnerable asylum seekers.
Also promising was the launch of iMMO in March 2012, through which trained
doctors and psychologists are available to investigate the medical consequences
of torture and trauma. Asylum applicants can now obtain a medical-legal report
which the IND must consider, if, during the asylum application process, it
becomes evident that the applicant might be a torture survivor. While iMMO is
privately funded presently, hopefully in the near future it will be State supported
and a regular part of the asylum process.
While the Dutch asylum system is quite well organized, no one is specialized
in torture and trauma consequences and specialists are not available during the
IND interviews. Moreover, the asylum seeker bears the burden of proof, which
ordinarily involves telling her/his story in a consistent, coherent and credible
manner. Since torture survivors’ coping and survival mechanisms include repressed
memories and/or unwillingness or inability to tell their stories, the asylum system
remains overly independent on the individuals with whom the asylum seeker has
contact during the process, from governmental authorities to reception centre
staff, lawyers and medical professionals to be alert to symptoms and to actively
advocate for torture survivors’ proper identification, referral, support, and
treatment. Therefore, the Dutch asylum system should institutionalize ongoing
specialized training of the IND-officers, MediFirst and GC-A employees, lawyers
and refugee workers, and should ensure referral to the iMMO and inclusion of a
medico-legal report by a torture/trauma specialist in applications for asylum by
torture survivors.
128
129

Werkinstructie 2010/13.
E. Bloemen en K. Zwaan, “Medisch beperkt” in asiel.
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5. The United Kingdom
Statistics
The UK Border Agency (UKBA) publishes quarterly immigration statistics, but
these do not specify under which UN Refugee Convention Ground or European
Convention on Human Rights Article protection is granted, or whether cases
involve torture. Below is the data information that is available to the UK public:
United Kingdom130
Asylum applications
Refugee recognition
Subsidiary protection (Discretionary leave131)
Humanitarian status
Negative decisions
Absconded and others

2009
24,487
4,188
2,460
94
17,545

2010
17,916
3,488
1,616
91
15,066

2011
19,804
4,309
1,258
81
11,848

-

-

-

Legislation on asylum
In October 2011 the UK Government announced that it would not opt into
the European Commission’s amended proposals for the Asylum Procedures and
Reception Conditions Directives.132 The then Minister for Immigration, Damian
Green MP 133 stated that ‘This Government does not support a common asylum
system in Europe. That is why we have not opted in to these directives and will

130

The figures do not include unaccompanied children seeking asylum nor their dependents

Discretionary Leave: In the UK, Discretionary Leave is granted outside the Immigration Rules.
It is granted if a person does not qualify for asylum, Humanitarian Protection, or where there
is another category within the Immigration Rules under which they qualify. This temporary
type of leave is often granted to unaccompanied children who apply for but do not qualify for
asylum or Humanitarian Protection but there are inadequate reception arrangements available
in their own country.
132
UK Home Department (2011), Written Ministerial Statements 13th October 2011, Asylum
Procedures and Reception Conditions Directives.
133
According to his statement to Parliament: “The Government have grave concerns about the
way in which the provisions in the amended reception conditions directive would allow asylum
seekers to work after six months if a decision at first instance has not been reached and would
place stringent restrictions on member states’ ability to detain asylum seekers in exceptional
circumstances. These restrictions are unnecessary in a system such as ours where detainees
have the right to apply to the courts for release on bail, or to bring a legal challenge against
their detention. The amended procedures directive would place restrictions on accelerated
procedures, and on the making of asylum appeals non-suspensive (where a right of appeal can
be exercised out of country only), which would endanger a number of systems that the UK
operates to manage straightforward asylum claims effectively—in particular our detained fast
track which provides speedy but fair decisions for any asylum seekers whose claims are capable
of being decided quickly”.
131
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not opt in to any proposal which would weaken our border’.134 Therefore, the UK
has not incorporated the EU regulations into its domestic legislation.
In the UK, the Secretary of State for the Home Department is responsible for
making decisions on applications for asylum in the UK. In 2007, an executive
agency of the Home Office, was established - now called the UK Border Agency which assumed responsibility for the operation of immigration control including
asylum. Asylum policy remains the responsibility of the Home Office. In making
decisions on asylum applications the Secretary of State follows the Immigration
Rules which are made under a power contained in the Immigration Act 1971 and
refugee law. The Secretary of State must also consider secondary legislation. In
the past 12 years, new legislation related to asylum and international protection
has been introduced on average every two years. Most recent legislation includes
the UK Borders Act 2007 and the Borders, Citizenship and Immigration Act 2009.
In addition, the Secretary of State makes policies, which are not subject to Parliamentary scrutiny, to guide decision-makers135.
Registration of the asylum claim
All asylum applicants go through a ‘screening process’ either at port of entry
or at the dedicated UKBA asylum screening unit (ASU) in Croydon, London136.
The screening is conducted by immigration officers. Applicants must first book
appointments via a phone line which has been notoriously difficult to get through
to. Having secured an appointment, applicants undergo a brief ‘screening
interview’ where they are asked ‘basic questions’ about their application,
must submit their passport or travel document and have their photograph
and fingerprints taken.137 ASU Officers should give applicants a leaflet entitled
‘Important information about the UK asylum process’ which is available in multiple
languages. UKBA will provide interpreters if required and in ‘special cases’ a
male or female interpreter if preferred.138 The UK charity Asylum Aid reports that
lobbying by NGOs has resulted in the UKBA agreeing to ask all asylum applicants
at screening whether they have a preference for a male or female interviewer.139
However it also reports that there is not always a full screening interview which
means there will not always be the opportunity to ask this question140. It is well
known that the environment at the screening interview makes it very difficult for
UK Home Office Press Release (13 October 2011), UK will not opt in to EU asylum
directives.
135
EDAL: European Database of Asylum Law (2012). EDAL Country Overview - United
Kingdom (accessed 21/10/2012).
136
UKBA, Asylum Process Guidance: Screening, current website (undated, accessed
22/11/2012).
137
UKBA, The Asylum Process: Screening, current website (undated, accessed 12/06/2012).
138
Ibidem.
139
Asylum Aid (2010) Unsustainable: the quality of initial decision making in women’s
asylum claims, 4.1.2 Gender of case owner.
140
Ibidem.
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vulnerable applicants properly to consider and convey their preferences about
such matters. Women also described to Asylum Aid feeling ‘intimidated and
fearful’ at screening interviews and some being ‘shouted at and feeling confused
and uninformed’141.
Until autumn 2012, screening interviews were conducted through a glass
screen, which often made communication difficult, and within the hearing
range of children and other family members accompanying them and also other
applicants waiting behind them or being interviewed at adjacent counters. It was
possible to ask to have a screening interview in private but this was not always
provided (and most asylum seekers would not have known to ask).142 In a move
that was welcomed by the NGO asylum sector, the UKBA is in the process of
refurbishing the Asylum Screening Unit to remove the glass screens and boost
the privacy of the screening interview process.
Regular procedure
If applicants are not put into the Detained Fast Track process (see below for more
information), then their case is allocated to a regional asylum decision making
team in the area that they are or will be living in. Since March 2007, asylum seekers
in the UK have had their claims decided under the New Asylum Model (NAM).
Under the NAM most applicants are not detained throughout their asylum claim,
but are subject to close contact management through a dedicated UKBA case
owner and a rigorous reporting process; a breach of reporting restrictions can
lead to arrest and detention. Typically 3 days after screening, applicants first meet
their case owner who explains the asylum process and invites applicants to a full
asylum interview (referred to as the ‘substantive interview’) which takes place
around a week later143. Due to the restrictive legal aid funding scheme, applicants
are unlikely to have a legal representative in attendance at the interview although
they are allowed to bring a companion to provide emotional support, so long
as they do not interfere in ‘any way with the asylum process’144. The target is for
case owners to issue an initial decision 30 days after the asylum application,145
although this timeframe may be extended if Freedom from Torture or the Helen
Bamber Foundation are preparing an expert medico legal report146. However, in
practice this timescale is variable. Applicants have the right to appeal a refusal
to the First-tier Tribunal of the Immigration and Asylum Chamber. In the main,
Ibidem.
Rights of Women (2012), Seeking Refuge? A handbook for asylum-seeking women, 2nd
Edition 2.4.
143
UKBA, The Asylum Process: Your first meeting, current website (undated, accessed
14/06/2012).
144
UKBA (2006), Asylum Policy Instruction, Interviewing, (re-branded December 2008) para 7.
145
UKBA, The Asylum Process, Your asylum decision, current website (undated, accessed
14/06/2012).
146
UKBA (2009), Asylum Policy Instructions Medical Foundation, (website dated 09/2012;
accessed 21/10/2012).
141
142
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appellants can remain in the country while they wait for their appeal to be decided
by the Immigration Tribunal. However, if an applicant is from a country that is
considered ‘safe’ and therefore the asylum claim is deemed to be ‘unfounded’,
they have non-suspensive appeal rights only and thus will have to appeal the
refusal from outside the UK. For in-country applicants, an appeal form must reach
the Tribunal within 10 working days of receiving the decision or within 5 days if
the applicant is in detention147. UKBA aims for all appeals to be heard within two
months of its initial decision148. If the appeal is dismissed, it can only be appealed
to the Upper Tribunal of the Immigration and Asylum Chamber if there has been
a material error of law.
Detained Fast Track (DFT) procedure149
Following a screening interview, the UKBA Screening Officer may identify
prospective cases that they deem can be dealt with ‘quickly’ and if an applicant
is ‘suitable for detention’ then they may be placed into the detained fast track
procedure (DFT)150. Asylum applicants who are routed into the DFT System are
automatically held in detention while their asylum claims are processed according
to a tight timetable: on day 1 the applicant arrives at the detention centre, the
asylum interview is supposed to take place on day 2, and the decision is supposed
to served on day 3. In reality these timescales are often not complied with151. If
the claim is refused then the appeal is usually heard within a week of the refusal.152
Children are not supposed to have their claims processed in the DFT under any
circumstances153. Reporting on the experience of women in DFT, Human Rights
Watch describes that the process ‘is inherently unsuitable for complex cases’
and explains that detainees ‘only have an opportunity to consult their duty legal
147
Ministry of Justice, Immigration and Asylum Tribunal – Appeals, current website (undated,
accessed 29/08/2012).
148
Asylum Aid, The asylum process made simple, Asylum appeals , current website (undated,
accessed 29/08/2012).
149
UKBA. Asylum Process Guidance: Detained Fast Track Processes (undated, accessed
14/11/2012).
150
“An applicant may enter into or remain in DFT processes only if there is a power in immigration
law to detain, and only if on consideration of the known facts relating to the applicant and
their case obtained at asylum screening (and, where relevant, subsequently), it appears that a
quick decision is possible, and if none of the Detained Fast Track Suitability Exclusion Criteria
apply”.
In the UK, there are numerous immigration acts which contain legislation relating to detention.
However, the Immigration Act 1971 provides the majority of the statutory powers of detention
for those subject to immigration control. For more information about immigration detention in
the UK, see the website for the charity Bail for Immigration Detainees- (www.biduk.org).
151
Detention Action, ‘Fast Track to Despair: The Unnecessary Detention of Asylum Seekers’ (May
2011), pp. 21-5, http://detentionaction.org.uk/wordpress/wp-content/uploads/2011/10/
FastTracktoDespair-printed-version.pdf.
152
ILPA (2008), The Detained Fast track Process: A best practice guide.
153
UKBA Asylum Process Guidance: Detained Fast Track Processes section 1.4 (undated,
accessed 21/10/2012).
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representative in a short conversation over the phone. There is little opportunity
to build trust, and women, especially in cases involving rape or abuse, may only
reveal relevant information late in the process, or not at all. There is limited
opportunity to access expert evidence, such as medical reports’154. According to
Bail for Immigration Detainees, the result of the accelerated process which is ‘too
quick for applicants to disclose traumatic experiences and too fast for lawyers to
gather evidence’ is ‘spectacular refusal rates’ for cases heard in detention155.
Identification of torture survivors
Identifying vulnerable survivors of torture is integral to the assessment and
protection of physical and psychological health. Equally, the principle of nonrefoulement, which states that no person may be returned to a country where
they are likely to be tortured or persecuted, can only be fulfilled if a person’s
history of torture is recognised. It is increasingly important that torture survivors
are identified early in the asylum-seeking process156.
Thus, there are three groups of professionals who have a duty to identify
survivors of torture, but their aims and their roles are very different; as is the skill
set needed in order to assess if someone is potentially a survivor of torture and/
or is vulnerable and in need of specialist support:
 First, there are the immigration officials and decision makers who have a duty
to protect survivors as it relates to a claim for asylum (and therefore those
who are at risk of further torture if returned to their country of origin); and in
order to ensure that vulnerable individuals are not subjected to unnecessary
secondary traumas such as detention.
 Second, there are the clinical experts who have a duty of care to the
psychological and physical rehabilitation of survivors. The identification of
torture survivors is vital in establishing their particular health needs arising
from a history of ill-treatment.
 Third, are legal representatives and other frontline support staff (non-clinically
trained). As mentioned in previous sections of this document, many survivors
of torture will not disclose to officials or even health care staff for myriad
reasons, including lack of trust or feelings of shame, Thus it is essential that
legal representatives and staff of frontline practical or social services are also
cognisant of the signs and symptoms of trauma and vulnerability so they can
ensure that potential survivors of torture are receiving appropriate treatment
and support.

154
Human Rights Watch (2010), Fast-Tracked Unfairness Detention and Denial of Women
Asylum Seekers in the UK, I Summary.
155
Bail for Immigration Detainees (2008), Briefing paper on the detained fast track.
156
“Identifying survivors of torture and assessing their health needs: a Practical Guide”. Medical
Foundation for the Care of Victims of Torture. London. 2010. Can be accessed on www.
freedomfromtorture.org
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Early identification of survivors of torture at the screening stage of the UK’s
asylum process is seriously compromised by the fact that screening officers are
not permitted to seek details of the asylum claim because at this point asylum
seekers have not yet had access to legal advice. However, even if officers were
permitted, the screening process is designed to be time and cost efficient with
the aim of gathering essential data upon which to begin the process of streaming the individual through the various options for dealing with the substance of
their claim, therefore it is unlikely that screening officers would be able to create
a safe enough relationship with the applicants in order to foster disclosure. Lack
of legal advice also means that survivors do not understand that it is important to
disclose their experiences of torture at screening. In any case, many survivors do
not feel able to disclose their torture within the early stages of the asylum process (or at all) for reasons including a lack of trust, a fear of state officials and/or
intense feelings of shame157. Staff conducting the screening are also not trained
to recognise signs or indicators that someone may be a potential victim of torture
although managers of the Asylum Screening Unit recently launched a limited
awareness-raising initiative involving Freedom from Torture and the Survivors
Speak Out Network.
Against the backdrop of all these impediments, non-disclosure of torture can
have serious consequences for the applicant because immediately after the
screening interview at port of entry or the ASU, a decision will be made on whether
to route applicants into the Detained Fast Track (DFT) process or the regular
procedure under the New Asylum Model (NAM). As discussed below, torture
survivors are not supposed to enter the DFT process but non-identification at this
stage means that many are inappropriately allocated to this system. Moreover,
the answers given at the screening interview become “part of the record” for
the whole asylum claim which means that non-disclosure is often used against
the individual as a basis for adverse credibility findings when a decision on their
claim is taken.
UKBA policy recognises that there are a number of profiles of applicant unlikely
to be deemed suitable for DFT, among them cases ‘where there is independent
evidence that they have been tortured’158. However, torture survivors continue to
be detained under the fast track process. This is reported to be due in part to
the fact that the information needed to assess the suitability of a case for DFT is
only available at the asylum interview (or later), that is, after the decision to put
157
Juliet Cohen, ‘Errors of Recall and Credibility: Can Omissions and Discrepancies in Successive
Statements Reasonably be Said to Undermine Credibility of Testimony’ Medico Legal Journal
Journal,
(2001) 69(1): 25-34; and Diane Bögner, Chris Brewin, Jane Herlihy, ‘Refugees’ Experiences of
Home Office Interviews: A Qualitative Study on the Disclosure of Sensitive Personal Information’,
Journal of Ethnic and Migration Studies (2010) 36(3), pp. 519-535.
158
UKBA. Asylum Process Guidance: Detained Fast Track Processes section 2.3 ‘Detained
Fast Track Suitability Exclusion Criteria; and UKBA, Enforcement Instructions and Guidance
Chapter 55: Detention and Temporary Release, 55.10. Persons considered unsuitable for
detention (undated, accessed 31/08/2012).
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an applicant in the DFT procedure has already been made, and because claimants
are extremely unlikely to have independent evidence of torture in advance of the
screening interview159.
Detainees must also be medically screened within 24 hours of arriving at the
detention centre,160 which is intended to identify immediate health needs and also
whether detainees may have been victims of torture.161 Rule 35 of the Detention
Centre Rules requires medical practitioners to report to UKBA ‘the case of any
detained person whose health is likely to be injuriously affected by continued
detention or any conditions of detention’, any detainee ‘he suspects of suicidal
intentions’ or who he is concerned ‘may have been the victim of torture’ and this
report is supposed to trigger an automatic review of the decision to detain162. An
audit of the operation of Rule 35 published by UKBA in February 2011 confirmed
serious problems in practice163, both procedural and substantive, which have been
the source of persistent criticism from NGOs including Freedom from Torture and
Medical Justice. In its study of 50 cases of detained torture survivors, Medical
Justice showed that only 1 was released through the Rule 35 process.164
Within the UK immigration process, there are several points at which asylum
seekers may be assessed by healthcare staff. Health assessments may take place
within immigration removal centres, statutory healthcare services and within
voluntary sector services. There are other contexts, such as in prisons, where
individuals will receive a health screening, where it is also important to identify
and assess the needs of survivors of torture.
Newly arrived asylum seekers who are not placed in detention, are often
held in temporary accommodation until longer term housing is procured. This
temporary housing, referred to as Initial Accommodation Centres (formerly known
as “Induction Centres”), is often managed privately, but is contracted by the
Home Office. In the Initial Accommodation Centres, asylum seekers are offered a
health assessment and TB screening, however this initial health assessment does
not cater for more detailed assessment of a vulnerable survivors heath needs.
When asylum seekers have only recently arrived in the UK they may be feeling
anxious, frightened, exhausted, overwhelmed, disoriented or confused. This may
be compounded by their undetermined asylum status. The assessment of their
ILPA (2008), The Detained Fast track Process: A best practice guide; Bail for Immigration
Detainees (2007), Refusal Factor
Factory; Medical Justice (2012), The Second Torture: The
Immigration Detention of Torture Survivors, Screening; Human Rights Watch (2012), FastTracked Unfairness Detention and Denial of Women Asylum Seekers in the UK, Guidance
on Who Should be placed into Fast Track.
160
UKBA (2011), The Detention Centres Rules, Healthcare Rule 34.
161
Asylum Aid (2012), “I feel like as a woman I’m not welcome”, 6.1 Identifying Vulnerable
Asylum Seekers.
162
UKBA (2011), The Detention Centres Rules, Healthcare Rule 35.
163
UKBA, Detention Centre Rule 35 Audit, 4 February 2011.
164
Medical Justice (2012), The Second Torture: The Immigration Detention of Torture
Survivors, Chapter 7.
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psychological state at this time is therefore often difficult and not necessarily
reliable. (see section below for more information about healthcare provision with
the reception procedures).
Freedom from Torture has engaged in several training and capacity building
initiatives with the healthcare staff in the Initial Accommodation Centres as well
as with non-clinical support staff who work for voluntary services who provide
practical support for newly arrived survivors of torture with the aim of helping
staff develop their skills and confidence in identifying and assessing the health
needs of survivors of torture165.
Referral mechanisms for specialised care for torture survivors
In the standard procedure (ie non-detained fast track), after an asylum claim
has been lodged, applicants may be provided with ‘emergency accommodation’
before they are dispersed to one of the five Initial Accommodation Centres in the
UK, where they stay for a few weeks166. No psychotherapeutic interventions are
available in these centres, but asylum seekers can be referred to mental health
specialists by a visiting doctor167. In the initial accommodation centres, voluntary
sector providers, which are government funded, provide independent advice
for asylum seekers and assist them in applying for further UKBA support and
‘dispersal accommodation’ which asylum seekers are entitled to whilst their claim
is being decided if they are destitute and so long as they applied for asylum
‘as soon as reasonably practicable’168. These voluntary sector providers can also
assist asylum seekers by signposting torture survivors to specialised care. Once in
dispersal accommodation, asylum seekers can register with a local doctor who
is able to refer them on for specialised treatment. The key specialist providers of
treatment for survivors of torture in the UK are Freedom from Torture169 and the
Helen Bamber Foundation170. Both provide a range of therapeutic support for
survivors of torture at no cost to the client.
Most privately run detention centres subcontract private healthcare companies.
Many have limited on-site psychiatric support or counselling services and do not
offer specialised services for torture survivors. Inadequate healthcare provision in
Freedom from Torture has also published two documents with good practice guidance
on identifying survivors and assessing their health needs: Health Assessments with Survivors
of Torture: Good Practice Clinical Guidelines (2010) and Identifying Survivors of Torture and
Assessing their Health Needs: a Practical Guide (2010). Both can be found on our website: www.
freedomfromtorture.org
166
Asylum Aid, “I feel like as a woman I’m not welcome”, 25/01/2012, 5.1 Support
Entitlements.
167
Asylum Aid (2012), “I feel like as a woman I’m not welcome”, 5.3 Health Care and Social
Support.
168
Asylum Aid (2012), “I feel like as a woman I’m not welcome”, 5.1 Support Entitlements.
169
For more information about the work of Freedom from Torture, please see: www.
freedomfromtorture.org
170
For more information about the work of the Helen Bamber Foundation, please see: www.
helenbamber.org
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detention centres and a failure to attend to the needs of vulnerable populations
has been noted by various commentators.171 As mentioned in the section above,
policy states that any suspected survivor of torture will be released from the DFT
system, and usually from detention (as based on Rule 35 of the Detention Centre
Rules). Guidance also states that survivors of torture will be released following a
successful referral to Freedom from Torture or the Helen Bamber Foundation172
but this system relies on the legal representative to make a referral. Another key
organisation is Medical Justice173 - individuals in immigration detention can be
referred to Medical Justice for MLRs.
According to UKBA policy, ‘where a credible account of torture is given during
interview, caseworkers should consider suggesting that the claimant may wish
to approach the Medical Foundation (now Freedom from Torture) for assistance’
but this does not often happen in practice.174 However, for this UKBA referral
mechanism to be successful, applicants must disclose a history of torture at the
asylum interview. That is, typically before they have a legal representative and
before any counselling service has been provided. Research shows that torture
survivors are particularly affected by memory and recall difficulties and that
there are a number of barriers to disclosing a history of torture and/or sexual
violence, especially in non-conducive circumstances, such as an interview with
a UKBA official175. UKBA policy does recognise that ‘victims of torture may face
particular difficulties in recounting their experiences, both because of the nature
of the experiences to be recounted and because of their previous experience
of officials’176 and that ‘the traumatic nature of torture means that particular
care and sensitivity is required when interviewing claimants who claim to be
HM Chief Inspector of Prisons (2012), “Report on an unannounced short follow-up
inspection of Dover Immigration Removal Centre”; and Medical Justice (2012), The Second
Torture: The Immigration Detention of Torture Survivors, Chapter One – Introduction &
Methodology, and Chapter Three – Healthcare in Immigration Detention.
172
This policy concession is set out in a written answer by the then Home Office Minister in the
House of Lords on 2 November 2006, Hansard HL 2 Nov 2006 Vol 686 Col WA60.
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For more information about the work of Medical Justice, please see: www.medicaljustice.
org.uk
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UKBA (2006), Asylum Policy Instruction, Medical Foundation, May 2006 (re-branded
January 2009).
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Bogner, D., Herlihy, J. & Brewin, C. R. (2007), Impact of sexual violence on disclosure during
Home Office interviews, British Journal of Psychiatr
Psychiatry 191, 75-81; and Cohen J (2001), Errors
in Recall and Credibility: Can Omissions and Discrepancies in Successive Statements Reasonably Be
Said to Undermine Credibility of Testimony? Medico-Legal Journal (2001) Vol. 69 Part 1, 25-34;
and Herlihy, J. & Turner, S. (2009) The Psychology of Seeking Protection, International Journal of
refugee law, 2009, 21(2) p173; and Herlihy, J., Scragg, P. & Turner, S. (2002) Discrepancies in
autobiographical memories: implications for the assessment of asylum seekers: repeated
interviews study, BMJ, 324, 324 -327; and Bogner, D., Herlihy, J. & Brewin, C. R. (2007),
Impact of sexual violence on disclosure during Home Office interviews, British Journal of
Psychiatr , 191,pp. 75-81.
Psychiatry
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UKBA (2006), Asylum Policy Instruction, Interviewing, (re-branded December 2008) para
15.2.
171

MAIEUTICS

IV. National legislations and experiences

89

victims of torture’177. However, UKBA’s conduct of asylum interviews continues
to come under heavy criticism. For example Asylum Aid reports that women
asylum seekers and refugees they interviewed described their substantive
interviews as ‘very traumatic’ and gave examples of being asked inappropriate
questions which ‘seriously affected their ability to provide the UKBA with all the
necessary information relevant to their claim at this crucial moment in the asylum
process’178. It is also Freedom from Torture’s experience that some UKBA officials
offer opinions on scarring or the lack thereof in their refusal of a claim without
having any clinical expertise to do so, despite policy guidance against this179.
Procedural guarantees
Training of state officials involved in the asylum procedure
Unfortunately, details of UKBA staff training are not made public. It is therefore
not possible to assess to what extent they include best practice on identifying
or interviewing victims of torture or sensitivity to the specific vulnerabilities and
needs they may have. Freedom from Torture is currently engaging in a training
input for UKBA caseworkers, as part of a pilot, there may be some relevant learning from this we could share at a later date. UKBA Asylum casework staff do have
access to a booklet published by Freedom from Torture called ‘Guidelines for the
examination of survivors of torture’ (second edition), but it is not known to what
extent the best practice in these guidelines are implemented. The booklet gives
guidance to doctors on writing medical reports requested by representatives of
asylum claimants who allege torture. The guidelines provide advice about the
long-term medical and psychological effects of torture and how these influence
the asylum seeker’s ability to present their case180. Freedom from Torture is also
currently engaging in training for immigration judges regarding the treatment
of medical evidence.
The proposed recast EU Reception Conditions Directive expands on the current Article on Victims of Torture and adds that “Those working with victims of
torture, rape or other serious acts of violence shall have had and shall continue
to receive appropriate training concerning their needs, and shall be bound by
the confidentiality rules provided for in the relevant national law, in relation to
any information they obtain in the course of their work”181. However, the UK has
expressed its intention not to opt-in to the recast Directive. In November 2012,
the Committee Against Torture finally adopted its General Comment on Article
UKBA (2006), Asylum Policy Instruction, Medical Foundation, May 2006 (re-branded
January 2009) 1.2.
178
Asylum Aid (2012), “I feel like as a woman I’m not welcome”, 7. Conclusion.
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UKBA (2009), Asylum Policy Instructions Medical Foundation, (current website last
updated September 2012; accessed 21/10/2012).
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14 of the Convention182. In the General Comment, the Committee Against Torture has added “judicial personnel” and “immigration personnel” to the list of
groups that should receive training to ensure “effective investigations” of torture,
including training on the Istanbul Protocol (para 35), thus Freedom from Torture
and other NGOs can use this to further negotiations with the UKBA and judiciary
regarding training.
Interpretation
When engaging with the UK Border Agency, either at screening or during the
substantive interview or meeting with a case owner, applicants can request to
have a male or female case owner and UKBA undertakes to ‘try to meet’ these
requests ‘where possible’183. Interpreters should be provided by UKBA, but they
are not specifically trained to work with survivors of torture, and are very unlikely
to have met the client in advance of the asylum interview.
Information
The UK asylum system is very complex; and the steps, procedures and systems
that have to be navigated in order to access essential support and services can be
a confusing maze for asylum seekers and survivors of torture which means that
many are denied or unaware of basic provisions they are entitled to. As mentioned
earlier, the Screening Officers at the UK Border Agency will provide new applicants
with information leaflets about the asylum process in their own language, but
for many this is not enough information to help them fully understand. There
are a number of voluntary projects and organizations which provide practical
support and information to asylum seekers and refugees about their rights and
entitlements in the UK. These specialist services will usually have written materials
in various languages, as well as bilingual staff or access to interpreters to ensure
better communication. However this is under threat from cuts to funding.
Legal aid and representation
In the UK, publicly funded legal representation used to be paid by hourly rates,
but now fixed fees apply to all asylum cases, except those cases which include
applications for ‘reconsideration’ (higher appeals) and ‘exceptional cases’184.
Additional payments are available for advocacy services, and for disbursements185.
The introduction of the Graduated Fee Scheme has greatly impacted on the
asylum sector. It has been linked to the collapse of two of the largest charities
You can find the General Comment on Article 14 of the Convention Against Torture here:
http://www2.ohchr.org/english/bodies/cat/GC3.htm.
183
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184
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185
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in the UK which provided legal advice and representation to asylum seekers and
immigrants. It has also created a disincentive for some immigration law providers
to take on complex cases, such as those involving torture as they can only earn
the same fixed fee as for ‘straightforward cases’ despite the fact they require
more work186. The scheme prevents legal representatives from attending the
asylum interview in most cases187 and the limited time allowed to prepare a case
means that clients may be unable to build relationships of trust and to disclose
traumatic experiences, especially at the early stages of the asylum process188. The
UK Information Centre for Asylum Seekers and Refugees reports that ‘it is widely
argued by legal aid practitioners that they are not funded for sufficient time
to do adequate work under the graduated fee scheme’189. This is especially the
case for complex cases involving torture where for example ‘translation is often
required, medical reports need to be sourced or carried out, country information
gathered, cultural issues understood, testimonies secured, expert evidence
sought, verification of documents tested by country experts and so on’190.
Asylum seekers and refugees have reported in addition to difficulties in finding
a legal representative, that after an initial refusal their cases were dropped because the representative did not think that the merits test could be met. In addition to assessing financial means, this tests whether the case has more than a 50
per cent chance of success or that the chance of success is ‘borderline or unclear’
but of ‘overwhelming importance’ to the client191. There is a disincentive to take
on marginal cases as the legal aid funding body has required legal representatives to win 40 per cent of their cases if their contract to provide legal aid is to be
renewed192. In DFT, everyone is entitled to publicly funded legal representation at
the asylum interview, but at appeal cases are similarly subject to the ‘merits test’,
resulting in many being unrepresented at this stage. For those who can afford it,
privately funded legal representatives do exist, but are of varying quality.
Health Rights and Assistance
With regards to health care, the EU Reception Directive states that ‘Member
States shall take into account the specific situation of vulnerable persons such
Information Centre about Asylum Seekers and Refugees (ICAR) (2010), Review of quality
issues in legal advice: measuring and costing quality in asylum work.
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as minors, unaccompanied minors, disabled people, elderly people, pregnant
women, single parents with minor children and persons who have been subjected
to torture, rape or other serious forms of psychological, physical or sexual violence,
in the national legislation implementing the provisions of Chapter II relating to
material reception conditions and health care’ and that this ‘shall apply only
to persons found to have special needs after an individual evaluation of their
situation’193. However, there is no obligation on the UKBA to carry out or to
arrange for the individual evaluation of a person’s situation to determine whether
s(he) has special needs194.
The provision of services to asylum seeking survivors of torture or refused
asylum seekers (who may claim to be survivors of torture) is not straightforward.
With regards to the provision of general medical services, Asylum Aid explains
that asylum seekers whose claim is outstanding are able to access primary and
secondary National Health Service (NHS) care. Currently, refused asylum seekers
are only eligible for primary care, but are being charged for secondary care,
but the Department of Health has proposed to exempt refused asylum seekers
from these charges. Some NHS services are free to all, irrespective of residency
status; this includes accident and emergency services, family planning services,
treatment of certain communicable diseases, treatment for sexually transmitted
diseases and treatment required under mental health legislation or by order of
a court195. Asylum Aid reports that there are no psychotherapeutic interventions
available in initial accommodation for asylum seekers, and in cases of mental
health problems asylum seekers are referred to specialists by their doctor or
general practitioner, demonstrating the importance of being registered with a
doctor196. As an indication that victims of torture are not always able to access
NHS treatment, Freedom from Torture has been involved in providing clinical
opinions to convince clients’ General Practitioners (GPs) to fulfil their statutory
obligations to provide medicine and secondary care referrals197.
In the UK, Freedom from Torture is the only organisation in the UK dedicated
solely to the treatment of torture survivors. The Helen Bamber Foundation also
specialises in treating survivors of torture, as well as victims of trafficking and
other human rights violations. Freedom from Torture accepts referrals for clinical
consultation and care from survivors themselves, friends and family, doctors,
solicitors, refugee community organisations or any other voluntary or statutory
sector body. All services are free to the client. In response to the UK government’s
Council Directive 2003/9/EC, laying down minimum standards for the reception of asylum
seekers, 27 January 2003.
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dispersal of asylum seeking clients throughout the UK, Freedom from Torture set up
centres in Manchester covering the North West region, Glasgow covering Scotland,
Newcastle covering the North East, Birmingham covering the West Midlands and
most recently a Yorkshire and Humberside office in Leeds. Freedom from Torture
staff use a multi-disciplinary approach to meet the complex mental health needs
of survivors, developing culturally appropriate and accessible therapy across the
country. Survivors with the most severe psychological impact – severe depression
and psychotic symptoms – are referred internally for psychiatric assessment,
diagnosis, and psycho-education, with Freedom from Torture psychiatrists liaising
with NHS Community Mental Health Teams. In addition, Freedom from Torture
offer training, supervision and consultancy from each office to statutory and
voluntary sector psychological therapy/mental health services in their region to
support them to offer their services to survivors of torture.
The current EU Reception Conditions which the UK is bound by only impose
a duty on states to ensure access to rehabilitation for victims of torture who are
minors198. The proposed recast EU Reception Conditions Directive expands on
the current Article on victims of torture by proposing that in addition to Member
States ensuring that persons who have been subjected to torture receive the
necessary treatment of damages, that “particular access to rehabilitation services
that should allow for obtaining medical and psychological treatment”199.
However, as mentioned above, the UK has expressed its intention not to opt-in
to this recast Directive.
Medico-Legal Reports
Medico-Legal Reports (MLRs) play a crucial role in documenting the physical
and psychological impact of torture on survivors for their asylum claims in the
UK. The degree of consistency between the clinical evidence and the account
of torture is assessed in accordance with the internationally accepted guidelines
of the Istanbul Protocol. MLRs may assist in the grant of protection status as
they form part of the evidence that may establish that the claimant has suffered
torture or ill-treatment in the past which, though not determinative, will have a
significant bearing of the assessment of the risk they face in the future if returned
to their country of origin. MLRs may also be submitted as independent evidence
of torture to secure a release from detention. MLRs may be prepared at any stage
of the asylum process, but for funding reasons, are typically submitted at the
asylum appeal.
There is no state provision of MLRs written by independent experts, but they
can be publicly funded, so long as prior permission is granted to extend the
198
Council Directive 2003/9/EC, laying down minimum standards for the reception of
asylum seekers, laying down minimum standards for the reception of asylum seekers, 27
January 2003, Article 18, 2.
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disbursement limit under the graduated fee scheme. Referral to an organisation,
such as Freedom from Torture or the Helen Bamber Foundation, for the purpose
of an MLR will need to come via the torture survivor’s legal representative200.
Freedom from Torture has a rigorous intake and assessment procedure for MLRs
and will only accept referrals for those individuals who are deemed to be survivors of torture or organised violence. Each case is processed through a multidisciplinary intake panel involving legal staff and clinicians, at which it is established
whether a report might make a material difference to the case and whether the
case is within the remit of the organisation. Some cases are referred for an assessment interview by a non-clinical caseworker, usually with legal/health care
training, to establish what (if anything) can be documented in a medico-legal
report, for example to find whether scars are present, whether there are significant psychological sequelae and to establish a more detailed history of events if
necessary. If the multi-disciplinary panel then determines that the case falls within
the organisation’s remit, the panel will refer the case to an appropriate clinician,
who has been specifically trained in the methods of documentation of torture in
accordance with the standards of the Istanbul Protocol. The clinician makes the
final decision on whether or not a report can be written, and may decline to write
a report after seeing and assessing the client. All Freedom from Torture MLRs are
prepared in accordance with strict guidelines, are seen as independent expert
evidence, and are reviewed by clinical and legal specialists.
UKBA policy recognises the evidentiary weight of MLRs by putting cases on
hold when they have received written notice from a legal representative that their
client has been accepted for a pre-assessment appointment by Freedom from
Torture or the Helen Bamber Foundation201. However, Freedom from Torture has
on-going concerns about the treatment of its MLRs in UKBA decision making.
In a study of the treatment of MLR reports by Immigration Judges in UK Courts,
Freedom from Torture found that in all of the 13 cases in the sample that had
an MLR submitted at the initial decision stage, the medical evidence had been
rejected, accorded little weight or treated negatively by the UKBA202. However,
on appeal, 9 of the 13 cases (69% of the sample) overturned this assessment and
accepted the findings of the MLRs, [and allowed all of the appeals,] indicating
a poor assessment of MLRs at the initial decision making stage. On appeal, an
analysis of 37 MLRs showed that there was a serious lack of consistency in the
treatment of MLRs by Immigration Judges and that in a significant number of cases
200
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the guidelines given in case law and good practice standards were not followed,
leading to a dismissal of the appeal. In all of the 18 cases where the findings
of the MLRs were accepted in full by the Immigration Judge, the appeals were
allowed, and in all 19 cases where the findings of the MLRs were not accepted
in full, the appeals were dismissed. The sample therefore demonstrates a clear
correlation between the acceptance of the medical evidence of torture and its
sequelae as documented in the MLRs and a positive decision in the Tribunal.
However, the sample also demonstrates that in a significant number of cases the
findings of the MLR were not accepted in full by the Tribunal (48%), despite the
acknowledged expertise of Freedom from Torture and the professional standards
and methodology applied in the preparation of its MLRs.
Multi-disciplinary practice between clinicians and legal representatives
There is currently no standard procedure or principles of good practice for multidisciplinary working with torture survivors between the legal and clinical sectors
in the UK. Typically legal representatives instruct organisations or independent
clinicians to prepare MLRs. At Freedom from Torture the legal representative may
not engage directly with the clinician writing the report in order to maintain the
status of the expert. Those clinicians providing therapeutic treatment to torture
survivors may be instructed to write in their professional capacity for example to
provide an opinion on the fitness of a client to give a witness statement and in
rare cases the client’s history taken by a clinician is submitted in place of a legal
witness statement. It is extremely unusual for clinicians engaged in the treatment
of an individual to attend the asylum interview, and they are rarely called to give
evidence in asylum appeals. Those writing MLRs in the context of experts at
Freedom from Torture do not attend to give evidence in asylum appeals. That is, it
is unlikely that the legal representative and the clinician who provides therapeutic
treatment to a survivor of torture, or who prepares a MLR will even meet.
Legal representatives who attended a Freedom from Torture focus group for
this project agreed that their case preparation would be improved by having
increased engagement with the clinician engaged in the therapeutic care of
their client. Freedom from Torture is currently in the process of developing such
engagement between its clinicians and external legal representatives working
with its clients. This has included facilitating meetings or telephone conferences
for legal representatives to take a witness statement at Freedom from Torture’s
premises with the client’s clinician and interpreter in attendance, which has
been observed to aid disclosure. The main constraint to this being rolled out
as standard practice is that given the speed of the asylum process and legal aid
constraints, torture survivors may not yet have been referred or started working
with a clinician in advance of the legal representative needing to submit a witness
statement. Furthermore, it is difficult to envisage this level of co-ordination for
those National Health Service clinicians working outside of Freedom from Torture
or the Helen Bamber Foundation, who do not have the same dedicated resources
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to work with survivors of torture, nor have access to in-house legal experts for
support. At a focus group with former clients of Freedom from Torture, the
survivors consistently spoke of difficulties in accessing and developing a rapport
with their legal representatives. Thus Freedom from Torture aims to continue
engaging with key stakeholders in the legal and clinical sector, and to provide
training and awareness raising initiatives to encourage legal representatives to
improve their skills and confidence in interviewing survivors of torture.
6. Conclusion
An analysis of legislation and practices related to the protection of and assistance to torture survivors adopted in the five Member States examined shows that
remarkable differences still persist among them.
With regard to the asylum procedure, some Member States, in addition to the
ordinary procedure, adopt border and fast track procedures with limited procedural guarantees such as shorter timeframes (1 week/10 days) that make it
unlikely that torture survivors will disclose an accurate, detailed personal history.
These time constraints also negatively affect the legal assistance provided, since
the lawyer lacks a realistic timeframe in which to form a relationship with the
client or to collect and prepare the relevant documents and information to adequately substantiate the asylum claim and to lodge an appeal. In addition, the
determining authorities may not have sufficient time to properly examine the
asylum applications, at the risk of making erroneous decisions. Moreover, during
these procedures potential torture survivors are placed in detention with limited
opportunity to be identified as such.
As previously illustrated, Greece, Italy, Romania, the Netherlands and the United Kingdom have no statutorily mandated procedures for the identification and
referral of torture survivors to specialised services for their care and rehabilitation.
Nevertheless, the Greek legislation obliges determining authorities and those
providing accommodation to refer asylum seekers who are thought to be torture
survivors to specialised medical centres. However, this rarely applies in practice.
Another outcome of the comparison among the Member States under review is
that in Italy, the interdisciplinary working methodology is applied before and during the first instance asylum phase, while in the UK the psychological and legal
assistance to torture survivors is mainly provided during the appeal or fresh claim
stage, leading to an unnecessarily and expensive protracted legal process.

MAIEUTICS

1. General remarks
This Chapter illustrates how the interdisciplinary working methodology should
be applied during all phases of the asylum procedure to effectively support
asylum seekers who have suffered traumatic events that prevent these persons
from recalling and /or disclosing their personal history.
The interdisciplinary working methodology proposed between legal
representatives and health professionals is mainly based on the results of the
activities carried out in the frame of the Maieutics project by partner organisations
specialised in the identification, support, care and rehabilitation of torture
survivors as well as on scientific research and reports on this issue elaborated at
international and national levels.
The interdisciplinary working methodology should be applied to asylum seekers,
all of whom must be considered vulnerable due to the fact that they have been
forced to flee their home countries because of persecution, armed conflicts or
serious human rights violations.
Vulnerability, from the Latin word “vulnus” meaning “wound”, is understood
as a physical and bodily harm, a risk that the persons concerned will be exposed
to high danger to their own security and safety. The level of “vulnerability
is dependant on the degree of risk that a person is exposed to as a result of
being exposed to a certain set of conditions and circumstances”203. The level of
vulnerability, in fact, relies on the degree of the risk to which a person is exposed
to, the conditions that create vulnerability in people, the way it is experienced
and the way the person concerned is seen (judged by others)204. The gender,
the age, the physical and psychological characteristics, the family and financial
status, culture and profession are also factors that may have an impact on the
level of vulnerability.
Asylum seekers are forced to flee their countries of origin, living behind
their families and their homes. As indicated by Renos K Papadopoulos, leaving
one’s home involuntary implies not only the loss of its material, sentimental
and psychological values, but also leads to adverse psychological implications,
such as a sense of lack of familiarity and confidence, a sense of unsafeness and
See EVASP “Enhancing vulnerable asylum seekers protection”, Transnational Report 20092010, at p .12.
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unpredictability205. These feelings are exacerbated when asylum applicants are
subjected to grave human rights violations and exploitation during their route to
Europe, in particular in transit countries and even in some host countries.
According to Fortress Europe206, from 1988 to 2011, 18.578 persons have lost
their lives en route to the European territory. Out of 2.352 persons who went
missing in the Mediterranean in 2011, 1.822 died in the Channel of Sicily207.
Statistics concerning victims of torture and extreme violence are not available
(with the exception of some studies208 on sample sets) mainly due to the lack
of ad hoc recording system and data collection at EU and most Member States
levels.
Professionals working directly with vulnerable asylum seekers should be aware
of the wide range of hardships asylum seekers have endured before arriving in
the destination country. They should have the utmost sensitivity when assisting
them, avoiding, as often happens, treating them as “passive beneficiaries” not
taking into account their positive characteristics, their resilience potential, and
their capacity to adapt and integrate in the host country that ideally offers them
concrete opportunities to start a new life.
2. Why the interdisciplinary working methodology?
This Handbook proposes a working tool aiming at fostering and improving
the interaction between legal and health professionals, as well as interactions
between the latter and other actors who work directly with torture victims, in
particular specialised health services and competent authorities, with the aim of
better assisting torture survivors to benefit meaningfully from their rights and
existing safeguards, and to obtain the international protection they deserve.
The interdisciplinary working methodology proposed should be applied in all
stages of the asylum procedure in order to identify, refer, support and assist the
victims of torture and violence who are unable to recall and/or to disclose their
personal histories and to face the competent authorities.
However, as has been previously illustrated in Chapter IV, not all asylum seekers
benefit from the same rights and opportunities. Indeed, in some countries, upon
arrival asylum applicants may be immediately channelled in reception facilities,
where they can benefit from interdisciplinary services, whereas in other Member
States they may have neither accommodation nor legal and health services.
Ibidem, p. 15.
See: http://fortresseurope.blogspot.it/2012/04/ragazzi-di-tunisi-dispersi-al-largo-di.
html#more, last consultation on 20 November 2012.
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Frequently, legal representatives are the only professionals working with
torture survivors, yet they may lack proper tools to effectively assist these
asylum seekers, especially when they show difficulties in disclosing a coherent
account. In such cases the determining authorities may have to decide whether
to grant international protection status, or other forms of protection provided by
domestic law, based solely on the background information and the applicants’
declarations. In fact, it is relevant that the asylum seeker’s account is detailed,
coherent and consistent in order to fulfil the criteria set out in the Qualification
Directive concerning the refugee status, in accordance with the 1951 Geneva
Convention, and the subsidiary protection.
The fact that a person has been subjected to torture does not automatically lead
to the recognition of a need of protection and to the authorisation to remain in
the host country. If the torture survivor does not meet the criteria for international
protection, s(he) may either remain in the host country on humanitarian grounds
depending on the domestic law and practices or s(he) may be tolerated on the
territory or even expelled.
Due to difficulties in disclosing their traumatic experiences, asylum seekers who
are victims of torture may fail to be granted the protection status they deserve
or their asylum application may be rejected entirely by determining authorities,
even though they in fact meet the international protection requirements. In these
circumstances, in order to avoid such a risk, the assistance of psychologist is
crucial. In fact, s(he) plays a key role in assisting the torture survivors to access
and disclose relevant coherent facts to the legal representative. The psychologist
may also accompany torture victims during the interview before the determining
authorities providing emotional support to the applicants and clarifying the
meaning of possible inconsistencies connected to their personal conditions.
Moreover, the psychologist may also assist determining authorities to adopt
adequate interview’s modalities and to postpone the hearing, if necessary,
avoiding invasive questions and reducing the possible risk to torture survivor of
re-traumatisation.
This working methodology preferably should be applied in the same reception
centre where the applicants are placed. Taking into consideration the current
national context described in Chapter IV, this methodology could be also applied
by legal representatives and psychologists who do not share the same work
location but who nonetheless should interact in order to better assist asylum
seekers, in particular victims of torture and extreme violence. The interdisciplinary
team may refer torture victims to specialised health professionals for care and
rehabilitation purposes and eventually for the drafting of the medical-legal report
to be sent either to the legal representative or to the determining authorities
when requested. This report is often the result of a interdisciplinary work by
health specialists who share, collect and analyze all elements provided by a
number of different professionals involved in supporting the torture survivors,
working in reception centres and or in specialised NGOs. It may happen, in fact,
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that some services such as the legal counselling and assistance is provided outside
the centre by specialised refugee-assisting NGOs.
The interdisciplinary team should regularly meet to exchange views and
strategies contributing to better assistance to torture survivors, who may feel
more fully supported as a result. The interdisciplinary approach, can also protect
applicants from having to retell their personal story many times to different
persons, a practise that can be detrimental since torture survivors may think that
no one believes them or cares about their sufferings.
Periodic supervision by psychologist/health professionals of the interdisciplinary
team, and even of the determining authorities directly involved in interviewing
torture survivors, should be undertaken to avoid these professionals’ vicarious or
secondary traumatisation and burn-out.

To ensure the interdisciplinary working methodology during the
asylum procedure, the following standards shall be provided:
 Free legal aid should be ensured in all stages of the asylum
procedure.
 All asylum seekers, in particular torture survivors, should be granted
access to National Health Services.
 Torture survivors should receive counselling and proper medical
assistance for their special needs prior to the interviews before the
competent authorities.
 Free access to rehabilitation services should be available to offer
medical and psychological treatment through the asylum procedure.

3. Minimum standards to be applied during the whole asylum procedure
The application of the multidisciplinary working methodology, already used in
some partner countries, has been shown to positively affect asylum applicants,
particularly when they also have adequate living conditions.
However, the assistance provided by a interdisciplinary team may fail if the
person concerned is not provided with adequate living conditions: in such cases
torture survivors may even experience regression due to the fact that they live in
the street with constant feelings of insecurity and fear.
As will be described in the following paragraphs, adequate reception facilities
and settings, multidisciplinary services, interpretation and cultural mediation, and
training are all important factors that have a direct impact on the identification of
and assistance to torture survivors.
The following elements should be applied in all stages of the asylum
procedure.

MAIEUTICS

3.1 Living conditions
Member States, as requested by the “Reception Conditions Directive
(RCD)209” have the obligation to ensure asylum seekers “a dignified standard
of living and comparable living conditions”. However, as illustrated in the
previous chapter, regrettably not all asylum seekers are accommodated in
reception centres and, the types and quality of the services provided vary
greatly, implying that those benefitting from most favourable conditions have
greater possibilities of being adequately assisted and adequately prepared to
face all stages of the asylum procedure, in particular the personal interview
before the determining authorities.
Generally speaking, some state authorities and services providers have
the attitude to grant services as a mere concession rather then conceiving
it as a duty, derived from International, European and national legislative
instruments.

In light of these considerations, Member States, in compliance with the
“Reception Conditions Directive (RCD)” shall ensure asylum seekers a dignified
standard of living and comparable living conditions. All asylum seekers should
have access to the same standards of reception and equal opportunities for
obtaining adequate assistance and, therefore, proper protection regardless of in
which Member State they find themselves.
Member States shall deploy adequate financial resources to set up reception
systems and decent material conditions respecting human dignity. In this regard,
the Commissioner for Human Rights of the Council of Europe recommended that
with respect to the right of housing, even temporary shelter for persons unlawfully
living in a country must fulfil the demands for safety, health and hygiene.210
Member States shall adopt legislative norms defining a uniform national
reception system as well as a national programme and common strategies.
National Regulations on the management of the reception facilities and a
monitoring211 system on the services provided and their quality should be
adopted.
The nature and the placement of the reception centres are important to
See Article 13 of the Council Directive 2003/9/EC of 27 January 2003 laying down minimum
standards for the reception of asylum seekers“
210
See UNHCR “Comments on the European Commission’s amended recast proposal for a Directive
of the European Parliament and the Council laying down standards for the receptions of asylumseekers” July 2012, at p.3.
211
See Amended recast Article 28 of the Reception Conditions Directive which envisages that
by law, national monitoring mechanisms should be inserted or strengthened and that a specific
obligation to report to the European Commission: Amended proposal for a Directive of the
European Parliament and of the Council laying down standards for the reception of asylum
seekers (COM(2011) 320 final.
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promote the well-being of the torture survivors. These centres should be neither
isolated from villages and towns nor in socio-economically depressed areas
where the asylum seekers would have difficulty accessing local health-social
services, preventing them inter alia from insertion and integration in their new
environment. The limited availability of public transportation and access to local
specialised services, scarce opportunities to find a job and to attend vocational
training activities are all factors that can adversely affect torture survivors, and
exacerbate their feeling of isolation, frustration, and exclusion created by the
traumatic experience previously suffered.
Receptions facilities shouldn’t host several hundreds of persons. Overcrowded
centres can overwhelm service providers and prevent them from establish a
relationship of trust with all the beneficiaries.
The number of staff working in these centres should be proportional to the
number of the beneficiaries, in order to ensure quality services.
Reception structures without architectural barriers should be provided for
asylum seekers with disabilities, in particular for those torture survivors affected
by physical traumas.
The facilities should guarantee privacy, but also have adequate spaces to allow
socialisation not only with the other guests but also with local inhabitants, in
order to avoid marginalisation.
The management bodies of these facilities should take care to avoid
accommodating asylum seekers of the same nationality who belong to conflicting
ethnicity, religious and/or political groups, especially when they have to live in
overcrowded rooms and common spaces.
Competent authorities and management bodies shall ensure security and safety
to all guests.
Appropriately resourced and adequate facilities for vulnerable persons, in
particular victims of torture and violence should be established. These facilities
should have sufficient places to meet the special needs of torture survivors.
3.2 Identification and Referral
Member States shall ensure that a standard of living “adequate for the
health of applicants and capable of ensuring their subsistence” is met in the
specific situation of persons with special needs as well as for asylum applicants
in detention212. Not all Member States have adopted in their legislation
mechanisms for the identification and referral to specialised services and
reception centres as well as special legal guarantees that should be applied
to identified torture victims, especially those under border and fast track
procedure and in detention.
See Article 13 (2) of the Reception Conditions Directive: Council Directive 2003/9/EC of 27
January 2003 laying down minimum standards for the reception of asylum seekers.
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As will be further illustrated, identification and referral to specialised
services are fundamental mechanisms that should be provided by law and
implemented in all stages of the asylum procedure, to allow torture survivors
who have difficulties because of their internal self-protecting mechanisms,
sense of fear and/or shame to trust their interlocutors and to disclose their
personal history. The interdisciplinary services provided in a holistic manner by
professionals with different and complementary competencies should interact
with other interdisciplinary specialised services that through ad hoc support
and rehabilitation may greatly contribute to ensuring the health and wellbeing of torture survivors and to preventing inter alia that their vulnerabilities
degenerate into pathologies or severe hardship.
Specific legal guarantees should be provided to address the specific needs
of torture survivors not only to obtain the proper protection they deserve, but
also to recuperate their identity and hope for a better future, and to promote
the enhancement of their personal resources and competences.

By law Member States shall adopt mechanisms for the identification of victims
of torture and violence, referral mechanisms to ensure that these individuals gain
access to public and/or private specialised services for their proper treatment,
support and rehabilitation, and adequate reception services to meet their special
needs. Specific legal safeguards shall be also adopted.
Member States should establish mechanisms clearly indicating the roles, tasks
and responsibilities of key actors involved in the (early and later) identification and
referral process, to be applied in all stages of the asylum procedure. Identification
should be carried out at the earliest possible stage considering that the delay in
detecting torture victims may be detrimental for the person concerned, both
in terms of their mental and physical health, and in terms of the asylum case’s
preparation. The early identification would contribute to a reduction of negative
decisions in the first instance stage and accordingly of appeals, therefore
conserving financial resources allocated by Member States to ensure free legal
assistance.
Member States shall have the obligation to introduce in their national systems
medical screening, and a duty of observation and vigilance by staff who directly
work with torture survivors.
Ad hoc protocols between reception centres and local hospitals and public and
private health structures should be created to ensure that asylum seekers receive
therapeutic rehabilitation services, as well to facilitate obtaining the medico-legal
reports certifying the tortures suffered. These services should be ensured even
after the end of the asylum procedure in case the torture survivors suffered such
serious trauma that they need to be properly treated over a longer term.
Member States shall provide necessary medical or other assistance to applicants
who have special needs, without restricting this assistance to only emergency
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care and essential treatment of illness213.
Member States shall ensure that persons who have been subjected to torture,
rape or any other serious act of violence receive the necessary treatment of
damages caused by the aforementioned acts214. In particular Member States
shall provide access to rehabilitation services that will enable torture survivors to
obtain medical and psychological treatment215.
3.3 Detention
The setting plays a crucial role in influencing the behaviour of asylum
applicants, in particular when living conditions may evoke traumatic
memories. Victims of torture may manifest dysfunctional behaviours such as
anger or unrestrained aggressiveness that can be the consequence of the
traumatic experience. This may happen in particular when these persons
are placed in detention/retention centres, especially when asylum seekers,
after their attempt to claim asylum before the immigration authorities, have
received expulsion orders, as happens in some Member States.
Detention has a serious negative impact on torture victims, who are cut off
from the outside world in a unfavourable environment that may prevent them
from divulging their personal histories and their suffering, and diminish their
ability to benefit from legal guarantees in either the administrative and judicial
phase. According to the Immigration Law Practitioners Association (ILPA) “an
asylum seeker detained in the Fast Track has limited time and resources to
present her case to the Home Office or to prepare for any appeal. The chances
of her case succeeding on any appeal in the Fast Track are minimal compared
to asylum seekers who have their appeals heard in the normal way”.216
Moreover, detention have also a negative impact on the rehabilitation and
mental and psychological well-being of torture survivors217.
Deprivation of liberty for extended or indeterminate periods, poor hygienic
conditions, and forced cohabitation with unknown persons, are factors that
may provoke the re-traumatisation of torture survivors who due to the high
tension in the centres may be pushed to clam up and to defend themselves
from the outside world. The psychological and physical effects of long-term
immigration detention may exacerbate the trauma suffered by some asylum
seekers218.
See Article 15 (2) of the Reception Conditions Directive: Council Directive 2003/9/EC of 27
January 2003 laying down minimum standards for the reception of asylum seekers.
214
See Article 20 of the Reception Conditions Directive: Council Directive 2003/9/EC of 27
January 2003 laying down minimum standards for the reception of asylum seekers.
215
See Amended Article 25 (1) of the 2011 Commission Proposal: Amended proposal for a
Directive of the European Parliament and of the Council laying down standards for the reception
of asylum seekers, COM(2011) 320 final.
216
ILPA, The Detained Fast track Process: A best practice guide,
ee, January 2008.
217
Medical Justice, Press Release: The Second Torture: The Immigration Detention of Torture
Survivor , 23/05/2012.
Survivors
218
See: Coffey,G.J. et al.,The meaning and mental health consequences of long-term
immigration detention for people seeking asylum, social science and medicine, Vol.70,
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In light of these observations, asylum seekers should never be detained,
especially when they experienced torture and extreme violence219.
Detention can only be justified after a careful and individual assessment based
on a lawful purpose, and only when considered necessary, reasonable and
proportionate to the lawful purpose pursued220.
Asylum seekers have the right to seek protection, therefore they shall not be
penalised and criminalised for their irregular entry and stay. Accordingly, separate
detention facilities for asylum seekers shall be provided apart from convicted
criminals.
Identified torture survivors shall be channelled to adequate reception centres
and specialised services to ensure that they benefit from special procedural
guarantees that apply to them.
Torture victims held in detention, in particular during fast track procedures,
shall be released and channelled to appropriate reception centres and referred to
public or private specialised services for their treatment.
Regular monitoring and adequate support shall be provided in detention to
ensure that any deterioration of the person’s health during detention is identified
in a timely manner and that the persons is released from detention.
3.4 Setting
Soon after disembarkation and arrival at border points, asylum seekers
should be channelled to accommodation centres to be allowed to recover and
stabilise considering that most of them have experienced dangerous journeys.
During the recovery period, asylum seekers should be permitted to rest for a
few days, depending on their particular vulnerabilities, and then start their
insertion and adaptation to the new host context.
No.12,pp2070-2079.
219
UN High Commissioner for Refugees, Guidelines on the Applicable Criteria and Standards
relating to the Detention of Asylum-Seekers and Alternatives to Detention, 2012, in particular
Guideline N. 7 on Detention of vulnerable persons; available at: http://www.unhcr.org/
refworld/docid/503489533b8.html [accessed 19 December 2012].
220
See the position of UNHCR Comments on the European Commission’s amended recast
proposal for a Directive of the European Parliament and the Council laying down standards for
the reception of asylum seekers, July 2012 at p. 6.
See also: UN Office of the High Commissioner for Human Rights, The Effective Investigation and
Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(“Istanbul Protocol”), 2004, in particular para 142, and 143; UN High Commissioner for
Refugees, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951
Convention and the 1967 Protocol relating to the Status of Refugees, January 1992; UNHCR,
Guidelines on International Protection: Gender related persecution, 2002, in particular para. 35
and 36; WHO/UNHCR, Clinical Management of Rape Survivors – developing protocols for use with
refugees and internally displaced persons, 2003; ICRC, Community-based psychological support – a
training manual, 2003, especially “Module 3: supportive communication”; RHRC Consortium,
Gender-based Violence Tools Manual – for Assessment & Program Design, Monitoring & Evaluation
in conflict-affected settings, New York, 2004, especially “Step 3: taking the history”.
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Adequate time and a friendly environment are important factors that allow
torture survivors to feel they can trust the persons interacting with them.
When asylum seekers arrive in the host country they need time to rest and
to understand the new contest where people speak a different language
and have different habits, especially when they have no families and fellow
countrymen to rely on.
Torture survivors are generally inclined to disclose their personal stories only
after trust and confidence are established with those interacting with them,
but time is needed to establish that trust.
Too rapid asylum procedures may prevent torture survivors from disclosing
their personal history and impede the interdisciplinary team’s ability to
properly assist them. Special safeguards shall be introduced in domestic
legislation to allow a degree of flexibility on the grounds of the individual
case. It is worth noting that for some torture survivors, a long wait before the
personal interview can induce unbearable stress, while for others, significant
time may be required before they can share their traumatic experiences with
legal or medical professionals.
professionals

In the light of above, a friendly environment shall be ensured in all settings,
including reception centres, police/immigration premises, and the location
of the personal interview before the determining authorities, to improve the
possibility of establishing a trust relationship between torture survivors and their
interlocutors.
Member States shall give sufficient time and relevant support to torture victims
to enable them to present all the elements of their application as completely as
possible, together with all available evidence. Therefore, these vulnerable persons
shall not be subjected to accelerated procedures and to the clause relative to
manifestly unfounded applications.
Later disclosure of traumatic experiences should not be held against applicants
nor inhibit their access to special support measures or necessary treatment.
Personnel in direct contact with vulnerable persons should be adequately
trained to interview torture survivors and avoid having prejudices and assuming
attitudes that may inhibit beneficiaries from speaking about their experiences.
The person who conducts an interview shall not wear a military or law
enforcement uniform, since very often torture survivors have been tortured by
state authorities. Feelings of mistrust towards state officials of the host country
are understandably common among torture survivors, and the presence of
uniformed officials can trigger retraumatization and inhibit the torture survivor’s
ability to present his/her claim.
Privacy and confidentiality shall always be guaranteed. Asylum seekers, especially
those suspected of being victims of trafficking shall be informed on this right.

MAIEUTICS

3.5 Gender
Although legal provisions provide the possibility of informing applicants they
can choose to be interviewed by an interviewer and interpreters of the same sex,
in practice they do not benefit from this procedural guarantee.

Authorities and all actors interacting with torture survivors shall be sensitive to
gender and cultural issues.
The interview before the competent authorities should be gender oriented.
Applicants shall be informed about and be aware of their rights to request a
male or a female interviewer, interpreter, immigration case owner. If requested
by the applicant, the person conducting the interview and the interpreter should
be of the same sex of the applicant.
A high level of sensitivity should be ensured when torture survivors have
experienced sexual violence.
Member States shall take into account gender considerations when housing
asylum seekers in order to prevent incidents of sexual and gender-based
violence.
Accommodation and common spaces for female asylum seekers that are
separate from those for men should be provided.
Any request of torture victims to be treated by a medical practitioner of a
particular gender should be granted.
3.6 Information
Communication is essential to establish a trust relationship and to make
their new context known to asylum applicants, who may be disorientated upon
arrival due to the environmental diversity.
The majority of Member States provide information to applicants in a
language they are supposed to understand, while other countries provide
information asylum seekers actually do understand.
In practice, information provided is not always understood by beneficiaries
from a linguistic and cultural point of view.

Taking into account these remarks, information shall be provided in a language
the applicant easily understands and that is written or stated in a clear, simple
and non-technical manner.
Member States shall ensure that the information provided is in writing in a
language the applicant understands. Where needed, information should also
supplied orally with the help of a qualified interpreter.221 Leaflets written in
simple language without the use of jargon should be provided to applicants.
Asylum seekers shall receive appropriate information at each stage of the asylum
221

See UNHCR, Ibid
Ibid, “Recommendation” at p.5.
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procedure concerning the asylum process, their rights and duties, the role of
actors interacting with them, and the services available to them, taking into
account their cultural and social background.
Information provided orally and through leaflets should include a description
of available legal, health and social services as well as public and/or private
specialised services for the treatment of vulnerable persons provided outside the
accommodation centres.
With specific regard to reception centres, personnel who have the initial contact
with the applicants shall clearly inform them of what the centre and its staff can offer,
as well as of what it is expected from guests under the centre’s internal regulations.
An agreement in terms of rights, obligations and expectations between the
management of the reception centre and the asylum seeker should be signed,
along with a certification by a qualified interpreter or bilingual centre staff member
that the agreement was translated to the asylum seeker, if the agreement is not
in the asylum seekers language.
3.7 Interpretation
High quality interpretation and linguistic mediation services ensure clear
communication among all actors dealing with asylum seekers, limiting the
risk of negative consequences to torture survivors if a negative decision is
taken by police/immigration authorities during the phase of admission to the
territory or by the determining authorities rejecting the asylum request.
By mediating between different languages, cultures, habits and mentalities,
interpreters and cultural mediators are extremely important for asylum seekers
who find themselves in a completely unknown context, and help them to
familiarize themselves, to settle in, and to plan for their future in the host
country.
Asylum applicants, often disorientated by their traumatic experience(s)
in both their home and transit countries, feel reassured when they meet
someone who speaks the same language and knows the context they come
from. Therefore it is crucial to guarantee socio-cultural counselling during the
registration process and upon asylum seekers’ arrival in reception facilities,
where the primary role of interpreters is to explain and to clarify the relevant
information concerning asylum procedures and the asylum seekers’ rights.
Interpreters play an important role especially during the personal interview
before the determining authorities when the latter are unable to establish a
trustful relationship with torture survivors.
The role of such professional is crucial to the relationship between torture
survivors and legal and social workers, health professionals (medical doctors,
psychologists, psychiatrists), immigration and determining authorities.
Conversely, untrained, unethical, incompetent or unprofessional interpreters
and cultural mediators may negatively interfere in the relationship between
torture victims and these professionals, and may also compromise the neutral
role they should always play.
MAIEUTICS

Competent authorities shall always verify if the interpreter is accepted by the
asylum applicant concerned.
Since asylum applicants often may not effectively understand information
provided to them, interpreters should check if the information has been
understood.
Interpretation and linguistic mediation shall be provided by competent
personnel who shall be trained specifically on interview techniques.
Interpreters shall receive ad hoc trainings depending on the type of interview
to be carried out, such as those before the competent authorities, or with legal
representatives, health professionals, and others, in order to be skilled in all
settings and to be able to adequately assist the interdisciplinary team in detecting
and assisting the persons concerned222.
Interpreters and linguistic mediators shall follow a code of conduct, complying
in particular with the principles of linguistic accuracy and neutrality, impartiality,
confidentiality, demeanour, and avoiding activities that can lead to a conflict of
interests.
Institutions and NGOs shall use reliable and well known interpreters to avoid
using those in close connection with criminal organizations, in particular when
torture survivors have been trafficked. The belonging to a political or ethnical
group of the interpreters is a factor that should be taken in consideration when
choosing them.
Funds should be made available to provide skilled and trained interpreters and
to ensure adequate standards of the services offered. Family members of the
asylum seeker, especially children should never be used to interpret at any stage
of the process.
3.8 Training
When an applicant gives a discrepant account of his/her experiences it
may be assumed either that s(he) has fabricated a story to try to obtain a
stay permit in the host country or that the applicant may have difficulties in
recalling and/or disclosing traumatic events.
In these circumstances, if the authorities, legal representatives and other
professionals are not adequately trained to make proper assessments, they
would tend to believe that the asylum seeker is inventing a story. This situation
may even be exacerbated when the interview is conducted with the assistance
of unprofessional interpreters.

Compulsory and periodic training, in line with the EASO training modules,
at least once a year, financed by public funds shall be provided to state officials
See UNHCR , Self-Study Module 3: Interpreting in a Refugee Context, 1 January 2009,
available at: http://www.unhcr.org/refword/docid/49b6314d2.htm

222
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involved in dealing directly with asylum seekers.
The components of these trainings shall be made publicly available to allow
qualified organizations to comment on them.
Different types of training shall be also provided for the stakeholders involved
at the various levels in the asylum process, in particular to personnel working in
reception centres and to service providers.
Common ad hoc trainings on techniques for interviewing victims of torture
and violence shall be adopted at a national level to aim for a uniform approach.
Authorities, caseworkers, legal representatives and other professionals should be
able to understand the consequences of trauma on applicants’ behaviour and
mental health, and be responsive to the trauma and emotion of the claimants.
Furthermore, they should be skilled in how to handle interviews in an appropriate
manner, to understand the terminology referred to in the psychological and
medical diagnosis made by health professionals and its significance related to the
behaviour of torture survivors.
Those actors who intervene in the disembarkation, arrival and initial reception
phase (police/immigration authorities, interpreters, NGOs, Red Cross, etc.) shall
receive basic specific training courses in early detection of the “body language
signs” of those not yet identified as torture survivors.
Professional skills of the legal and health professionals should be defined
in order to ensure appropriate cross training to enable them to assist torture
survivors during the whole asylum procedure and to write high quality legalmedical reports. Training should be shared among psychologists and health
professionals.
3.9 Country of Origin Information (COI)
The torture survivor feels reassured when meeting with personnel who have
some knowledge of his/her home country. Moreover, the lack of or limited
knowledge of COI may reduce the possibility of establishing a relationship
of trust, of deeply understanding the context in which torture has been
perpetrated, and of asking appropriate questions in order to gather as much
information as possible for legal and health professionals to adequately prepare
the asylum applicant for the personal interview, and for the determining
authorities to take the proper decision on international protection request.

The knowledge of the Country of Origin Information (COI) should not be
delegated to the interpreters and cultural mediators, but rather shall be part of
the cross-competencies of determining authorities, lawyers, health professionals,
social workers and other key actors working with torture victims.
The personnel working in the reception centres should have basic knowledge
of COI in order to be able to establish a relationship of trust. In fact, knowledge
of the context of the country of origin or of transit of the torture survivor, of the
religion, and of the political and socio-cultural background, can facilitate the
MAIEUTICS

communication and the mediation processes in reception facilities.
The management of the reception facilities shall have knowledge of COI of
persons accommodated in the centre in order to avoid to putting together
people of the same nationality belonging to different ethnic, religious, political
groups in conflict, in order to prevent a high level of tension and an escalation
of violence.
4. Identification of torture survivors
This section will explore the importance of the identification of torture
survivors and the minimum protection guarantees that should be provided
during the initial phase of the asylum procedure. As long as people are
not recognized as torture survivors, there is the risk of refoulement
refoulement, of
detention that may lead to secondary traumatization, of missing important
medical evidence, as well as the risk of not providing proper medical and/
or psychological assistance. In the following section, minimum standards
regarding identification will be described. They should be introduced into
any reception system and at any stage of the asylum procedure.

The need for an identification of torture survivors as early as possible in the
asylum procedure has been increasingly discussed at the national and international
levels over the last couple of years. It has been made sufficiently clear that early
identification is very important223 for better results during the whole asylum and
rehabilitation process and may prevent unnecessary suffering. Early identification
is crucial not only for the asylum procedure itself, but also to determine if the
asylum seeker needs immediate specific health care or specific reception facilities
and special services. With regard to the advantages concerning the asylum
procedure, early identification allows determining authorities to be informed
that they may face difficulties with an individual remembering details of the
personal history and coping with disclosure of traumatic events. If the authorities
take these difficulties into account and adapt to that situation appropriately, the
given medical information enhances the quality of the decision making and may
therefore prevent a high number of appeals later on. Early identification can
also prevent disorders from becoming chronic or prevent unnecessary secondary
traumas such as can happen when torture survivors are put in detention.
It is unknown how many people asking for protection in European countries
are actual torture survivors. However, since June 1, 2010 in the Netherlands, all
such individuals undergo a medical examination within their first week of arrival.
223
MAPP, Goed gehoord
gehoord, Drie jaar Meldpunt Asielzoekers met Psychische Problemen, maart
2009, at pp. 1-47.
Identifying survivors of torture and assessing their health needs, Medical Foundation for the Care
of Victims of Torture, August 2010 at pp. 1-74; Protect
Protect, Process of Recognition and Orientation
of Torture Victims in European Countries to facilitate Care and Treatment, 2011, at pp. 1-70.
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While the purpose of this examination is not to determine possible sequelae
of torture, the preliminary data reveals that more than 40% of the examined
newly arrived asylum seekers, present serious psychological and medical
problems224. More importantly, as explained in Chapter II on “Psychological and
Psychopathological Reactions in Asylum Seekers Survivors of Torture”, it is known
that torture survivors, in order to keep their self protection shields intact, have a
tendency to think and tell as little as possible about possible traumas225. Torture
survivors need time and a proper trusting environment to be able to disclose
their personal stories. Therefore, it is likely that many survivors of torture and
violence tend to disclose their traumatic experiences in a much later stage and
certainly not at the beginning of the procedure. Considering that individuals may
need varying amounts of time to be able to disclose their personal histories, the
term “identification” is used instead of “early identification”. But of course as
previously indicated, the earlier the better.
Once the person concerned has been identified as a torture survivor, determining
authorities and other stakeholders involved should have clear instructions on
referral mechanisms. The torture survivor should then benefit from specific asylum
procedural guarantees and be channelled towards reception centres ensuring
that they will receive interdisciplinary assistance.
Taking all this into account, it is a critical that all professionals who have contact
with asylum seekers at any stage of the process, including but not limited to
members of the immigration offices and determining authorities, the personnel
working in the healthcare facilities, lawyers, NGO staff specialised in assisting
asylum seekers, and staff of reception centres, have the equal obligation to strive
for early identification.
To carry out a successful early identification, interdisciplinary cooperation
among all actors involved in the asylum seekers’ assistance and the exchange of
information and opinions on the actions to be taken in the best interest of the
torture survivor are crucial factors.
As illustrated in Chapter III on “Legal Framework”, it is clear that according
to the current European Law, Member States have the obligation to identify
vulnerable asylum seekers and refugees who suffered traumatic experiences.
They should guarantee them appropriate healthcare, reception facilities and take
in due account their personal condition and experiences when deciding their
request for protection.
4.1 Identification: how and by whom
In order to identify whether someone is a torture survivor, a specific assessment
is needed at an early stage of the asylum procedure. This assessment should differ
clearly from other medical assessments whose purpose is to determine possible
MediFirst manager interviewed d.d. 25-10-2012.
See Chapter II “Psychological and Psychopathological Reactions in Asylum Seekers Survivors of
Torture”, at p. 15.
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public health risks or personal health problems, needing treatment. Neither is the
identification a full medical and/or psychological assessment to be submitted to
the authorities.
The assessment is aimed at determining whether someone is likely to be a
torture survivor and secondly, whether the victim is able to tell a coherent story
to the authorities.
Such an assessment is quite difficult to carry out since asylum seekers soon after
arrival are disorientated because of their new and unknown environment, and
since the risk of a secondary traumatisation through disclosure of the personal
traumatic experience must be avoided.
Therefore, the assessment should consist of a general medical examination that
must be conducted by trained health professionals who are familiar with the
methods and the context where torture and violence are perpetrated, as well as
with the complex health consequences they cause.
In most European countries identification of torture survivors through a medical
assessment at the beginning of the procedure is not systematically carried out.
In the Netherlands, though, a pilot study aimed at assessing the psychological
problems asylum seekers present at the very beginning of the procedure has been
conducted. Trained psychologists voluntarily examined several hundred asylum
seekers to determine whether applicants were able to tell a consistent story to
the determining authorities. They developed a methodology based on three
different tests: the Bourdon-Wiersma test whose purpose is to assess the ability
to concentrate and which can be also used by those lacking literacy; the Brief
Symptom Inventory test, BSI, aimed at identifying any signs of psychopathology;
and the Harvard Trauma Questionnaire (HTQ) to pinpoint/single out signs of PostTraumatic Stress Syndrome (PTSS). Fifty-four percent of those examined were
found to present psychological problems, and to be likely to have great difficulty
explaining the reasons why they requested asylum in a coherent and consistent
manner. For another 21% it was concluded that it was very unlikely that these
asylum seekers could illustrate in a logical fashion the grounds underlying their
asylum application226.
Due to the outcome of this pilot study, the Dutch authorities introduced an early
medical assessment before the actual substantive interview starts. The purpose
here is two-fold: to determine whether people are able to tell their personal story
adequately to the authorities, and to assess the need for immediate healthcare.
The assessments are conducted by nurses, backed by a medical doctor. They are
specifically instructed not to ask about possible torture and violence, and not to
conduct any psychological tests. If the asylum seeker spontaneously talks about
torture, a medical professional is required to inform determining authorities
about possible medical and psychological issues interfering with the procedure.
226
MAPP, Goed gehoord
gehoord, Drie jaar Meldpunt Asielzoekers met Psychische Problemen, mart,
2009, at p. 17.
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However, despite this warning, in practice torture survivors are often interviewed
by employees without any medical background.

Nora is 22 years old. A medical assessment was carried out just after
her arrival. The assessment concluded that she could be interviewed, but it
specified that she would probably show strong emotional reactions. Therefore,
she would need a longer time to tell her story. Her lawyer then requested
a psychological assessment to evaluate whether she would be able to tell a
consistent story during the personal interview before the authorities. At the
beginning of the assessment she appeared to be in control of the situation.
She made eye contact and answered all the questions adequately, though
with a soft voice. She appeared very cooperative. Afterwards, she was asked to
do some psychological tests. However, to answer these questions she needed
a lot of explanations, she asked to repeat different questions, as well as the
purposes of the questions made. It seemed difficult for her to remain focused.
The psychologist wondered whether she had much education. But Nora
explained that she finished high school. She gradually got more and more
overwhelmed with emotions of rage. She could hardly talk about the beatings,
rape and how she was forced into military training. It was increasingly difficult
for her to grasp the questions and she asked to repeat them over and over
again. Later on, she reported a detailed story about witnessing the murders of
a child, of her sister and of her grandfather.
The results of the different tests showed severe concentration problems and
short- term memory deficits. The very high scores at the Bourdon-Wiersma test,
could indicate possible neurological damage. When the violent experiences
were specifically explored, she reported repeated severe beatings on her head.
The conclusion of the assessment was that Nora was suffering from serious
psychological problem, which would interfere with a consistent narration of her
story. It was also advised that further physical assessments to assess possible
neurological damage be conducted, and that she be referred to a specialised
centre for immediate treatment.
A full forensic-medical assessment was asked to be provided to the authorities
to aid in the evaluation of her application for international protection.
Nora, Rwanda

The above example shows that people might need psychological help at an early
stage to be able to disclose their personal story in the first place. Moreover, from
Nora’s example it can be inferred that sometimes it might be enough to inform
determining authorities and the legal representative about the vulnerable state
MAIEUTICS

of the asylum seeker concerned, whereas in other cases more psychological and
medical expertise is needed. In short, an identification assessment to determine
possible torture survivors must be further developed that should include the
following considerations and minimum standards.
4.2 Early identification upon arrival
Identification of torture survivors is difficult to carry out during the initial
stage of the asylum procedure, in particular at border points and soon after
disembarkation. In order to understand the real conditions and needs of torture
survivors, authorities, legal representatives and health professionals should be
given enough time to carry out thorough interviews, assessments and adequate
treatments. Therefore, the following standards should be ensured during the
initial period after arrival.

 Soon after disembarkation/arrival at border points, asylum seekers
should be sent to accommodation centres, where they should have
the possibility to recover for at least a week, during which identification
and registration take place by police authorities.
 All asylum seekers should receive clear written and verbal information
as soon as possible about the different stages of the asylum procedure,
including the implications of not revealing and/or presenting evidence
of their personal stories, about their rights and duties, and any other
relevant information deemed useful for them. Moreover, applicants
should be informed about the role of the different stakeholders, in
particular of professionals providing services of counselling, assistance,
care and rehabilitation. Torture survivors should feel that they are
supported during the whole asylum procedure. This information
should also consider the difficulties asylum seekers may face in
understanding a different environment and cultural context.
 Basic training to recognise the “body language signs” or “ non-verbal
behaviours” of potential victims of torture should be ensured to all
actors involved in assisting asylum seekers at borders such as police/
immigration authorities, interpreters and cultural mediators, social and
legal advisors and health professionals. Cross-cultural communication
principles should be taught.
 While conducting initial screening to detect infectious diseases and
emergency cases, medical doctors should, when they suspect the
presence of vulnerable cases, i.e. possible torture survivors, refer them
to specialized health professionals for further evaluation. They should
especially be competent in ascertaining the presence of recently
inflicted scars or other physically apparent signs of injury which
should be documented/photographed as soon as possible to serve
as evidence.
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4.3 Screening and identification during the asylum procedure
Identification procedures should be shaped
based on the different national asylum
I am Eritrean. I arrived by
procedures and reception systems. The length of
boat in Lampedusa with other
the procedure, the type of accommodation, the
people from Eritrea, Somalia
and Nigeria. Unlike the
availability of health services during the asylum
other boat people, although
procedure should be considered when designing
I made an asylum request,
identification procedures. For instance, in some
I was placed in a detention
countries asylum seekers are hosted in a few
centre with no legal and
large reception centres where a medical and
psychological assistance. I
psychological service is available (Italy); in these
was very upset and depressed
cases identification of torture survivors is likely to
because I did not understand
be implemented at this stage. In other countries,
why I was treated like a
where fast-track procedures exist and/or asylum
criminal. I shared the same
seekers are distributed in smaller shelters, it is
premises with drug traffickers
and thieves who spent many
often up to non-health professionals to identify
years in prison. I was so afraid
torture survivors (France, UK). In the Netherlands
to be returned to my country
asylum seekers are distributed indeed in small
where I was tortured.
shelters and identification by professionals is
A.V., Eritrea
possible there.

4.3(a) Screening and identification by a health professional
Within a few days of the asylum seeker’s arrival, a general medical and/or
psychological check-up, on a voluntary basis, should be offered free of charge
to all applicants. The examination should be conducted by trained medical
professionals. The examination serves different purposes:
 It should determine whether an asylum seeker has medical issues that require
further attention, and in such a case, the asylum seeker should be informed of
this and should be assisted in obtaining follow-up healthcare.
 It should determine whether an asylum seeker suffers from psychological
problems, that might interfere with his/her ability to tell a coherent story
before the determining authorities. For this purpose, screening tests like the
Bourdon-Wiersma test (concentration), the Brief Symptom Inventory, BSI,
(psychopathology) and the Harvard Trauma Questionnaire, HTQ, (PTSS)
should be used. In Italy, a specific clinical interview for the early identification
of torture survivors (ETSI Interview) was developed and tested in reception
centres227.
 If it becomes clear that an asylum seeker suffers from medical problems which
are probably a result of torture and/or other violent behaviour, he/she should
be referred to medical specialists for a careful forensic medical assessment. The
227

See Italian Country Report, in Chapter IV on “National Legislations and Experiences”.
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expert conducting this medical examination, should be alert to the presence
of recent inflicted scars or other documentable physical injuries which should
be documented and photographed as soon as possible.
 Legal representatives and the determining authorities should receive a short
summary of the outcome of the medical examination and be informed on
how to deal with the asylum seeker concerned. For instance, the summary
should suggest to the determining authorities whether female employees and
interpreters are necessary; whether to plan more than one interview to be
conducted over a longer time than is typical; or whether to conduct ‘light’
interviews, avoiding invasive questions.
4.3(b) Identification by a non-health professional
Since torture survivors may need time and an environment of trust to disclose
their personal story, it is very likely that they won’t be able to disclose it at
the beginning of the asylum procedure. In fact, identification may occur at a
later stage: by social workers and educators within the reception centres, by
determining authorities, and in particular by legal representatives during the
preparation for both the substantive interview at first instance and the hearing in
the appeal phase.
Therefore, it is very important to provide adequate training to any actor
involved in the asylum procedure, who could be involved in the identification
process. Targeting non-health professionals, a specific questionnaire (the Protect
Questionnaire) was being launched in 2011 and is currently distributed in many
European countries to support identification The questionnaire is available in 15
different languages228. It is recommended that the questionnaire is used after
a brief period of rest (7/10 days) following the asylum seeker’s arrival to the
country.
However, it must be highlighted that identification of torture survivors through
such tools must be followed by a referral system to specialised services. A thorough
assessment must be carried out by experienced clinicians.
4.4 Recommendations
Asylum seekers in general, and torture survivors in particular, seeking protection,
want security and a safe place to stay. So they are eager to cooperate and they do
not want anything that might delay a decision, which hopefully might give them
the safety and security desired. Some victims of torture are willing to disclose
everything but they are guarded because of their psychological problems which
hinder them from telling a coherent story.
A careful medical assessment at the beginning of the asylum procedure may
positively affect the torture survivor who can be properly supported by both
In English and other languages available at http://www.pharos.nl/information-in-english/
protect
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legal and health professionals, and the determining authorities who, adequately
informed, will conduct the interview in an appropriate manner and adopt a
proper decision.
 A procedure on the identification and referral of torture survivors that applies
during the whole asylum process, indicating the roles of stakeholders and
procedural safeguards, should be adopted. Once the person concerned
has been identified as a torture survivor, determining authorities and other
stakeholders involved should have clear instructions on referral mechanisms.
 This procedure shall provide specific safeguards to meet special needs of
torture survivors.
- The timeframe of the procedure should be “victims-of-torture-oriented”,
in the sense that a short procedure should be applied in case of torture
survivors who cannot stand to wait any longer and to be under unbearable
stress, while in situations where the victims need more time to disclose
their stories, a more flexible time-schedule should be ensured.
- Legal safeguards should allow the transfer from a fast track procedure to a
general one after the asylum seeker’s identification as a torture victim.
- Detained applicants who raise claims of torture should be released from
detention immediately and transferred to adequate accommodation
centres where they will receive interdisciplinary assistance.
- After the identification of victims of torture in accommodation centres,
they should be channelled to other centres with higher specialised
interdisciplinary services.
 Common identification tools and psychological tests should be based on
scientific grounds. An ongoing discussion should start at national and
international level on which tests must be employed for the particular
purpose of how to identify torture survivors. Results should be exchanged
and discussed within a scientific environment in order to develop an evidence
based test setting.
 The identification tools and psychological tests should be monitored by health
professionals and be periodically revaluated and updated.
 Competent authorities, service providers, legal representatives, NGO
personnel, and interpreters should be regularly trained by health professionals
on how to recognise the “body language signs” or “non-verbal behaviour” of
potential victims of torture and how to work with the identification tools.
 All stakeholders should share information and develop procedures guaranteeing
privacy and confidentiality.
 Specific mechanisms should be established to reach the most vulnerable
torture survivors, who may be unable to communicate.

MAIEUTICS

5. Preparation for the substantive interview
This section will identify problematic aspects of dealing with torture
survivors and will show how a joint legal-psychological approach may
overcome difficulties through applying the minimum standards proposed
by this handbook to assist applicants effectively in the pre-substantive
interview phase.
The conditio sine qua non to better assist torture survivors to exercise
their rights is the need to allow an adequate timeframe to conduct
interviews by legal representatives and psychologists with the applicant.

As already amply illustrated, torture and trauma may affect the torture survivor’s
ability to describe events in a coherent way or make him/her unable to disclose
his/her personal story during the interview before the determining authorities.
The incoherencies and inconsistencies of the personal history undermine the
credibility and the reasonableness of the claim and therefore may adversely affect
the outcome of the examination of the asylum claim by the administrative and/
or judicial authorities. Regardless of the arrival conditions and the reception
services provided, asylum seekers usually disclose their personal history for the
first time to the legal representative who plays a key role during the whole asylum
procedure.
In order to be granted an international protection status, torture survivors
should provide all information and documents showing their well-founded fear
of persecution or serious harm in compliance with the criteria set out in the
1951 Geneva Convention on the recognition of refugee status and with those
concerning the subsidiary protection laid down in the “Qualification Directive”.
Article 4 of the “Qualification Directive” foresees that the examination of the
request for the recognition of international protection has to be carried out on an
individual basis, taking into account, inter alia, the following elements: all relevant
country of origin information, the statements and documentation presented by
the applicant, the situation of the claimant and the personal circumstances that
forced him/her to flee his/her home country, the activities carried out after having
left the country of origin, and the possibility for the applicant to avail himself/
herself of the protection of another country.
The burden of proof lies with the applicant, even though the Directive envisages
that the determining authorities during both the administrative and judicial
phases have the duty to cooperate in examining all the relevant elements of the
asylum claim. The determining authorities are required to be properly skilled to
weigh the evidence of the well-founded fear of persecution or serious harm.
The legal representatives assist the asylum seekers prior, during and after the
interview before the determining authorities, by preparing and supporting them
during the asylum procedure. However, legal representatives may face difficulties
in dealing with torture victims due to their vulnerability. Therefore, they may
need the functional assistance of psychologists competent in ethno-cultural
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issues, who support the legal representatives in gathering the information of
their personal history and assist torture survivors during the asylum procedure.
These professionals may refer torture victims to psychologists and psychiatrists
who have specific expertise in their treatment and rehabilitation.
 Torture survivors should be taken in charge by the legal representatives
and, when needed, by health professionals in order to be properly
prepared and assisted prior, during and after the interview with the
determining authorities.

5.1 The duration of the procedure
Each case differs from another. Accordingly, strict timeframe should not be
scheduled since torture survivors may need differing amounts of time to disclose
their personal stories, depending on the traumatic events suffered and their
personal reaction to them.
The gathering of personal information should be carried out over a span
of time that reasonably allows for conducting multiple interviews with legal
representatives and/or psychologists prior to the hearing before the determining
authorities. That period of time may vary depending on the psychological and/or
physical health condition of the applicant.
In this regard, we welcome the amended Art 24 (2) amended Proposal for a
Directive of the European Parliament and of the Council on common procedures
for granting and withdrawing International protection status229 stating that:
“Member States shall take appropriate measures to ensure that applicants in need
of special procedures guarantees are granted sufficient time and relevant support
to present the elements of their application as completely as possible and with all
available evidence, therefore, these persons cannot be subjected to accelerated
procedures and to the clause relative to manifestly unfounded application”.
 The asylum procedure should envisage an adequate timeframe to allow
the effective implementation of the joint legal-psychological approach.
 Competent authorities should take into consideration the report sent by
the lawyer requesting postponement of the substantive interview due to
the vulnerability of the applicant.

5.2 Which skills should the legal representatives have?
In order to prepare and assist asylum seekers to face the interview before the
determining authorities, legal representatives should have appropriate expertise
in the asylum legal framework to assess the credibility and the well-founded fear
Art. 24(2) of the amended Proposal for a Directive of the European Parliament and of the
Council on common procedures for granting and withdrawing International protection status
(Recast), COM (2011) 319 final, Brussels 01/06/2011.
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of persecution or serious harm. They should also be competent in gathering
all relevant elements of the applicants’ personal story and useful documents to
support the asylum claim as well as to collect all pertinent country of origin
information (COI).
In addition, legal representatives should know how to prepare for the interview
by trying to obtain all relevant information to prove the persecution or serious
harm that the applicant may have suffered, including drawing out details that
the applicant may not share because of thinking the information is unimportant
or irrelevant.
Several factors may make legal representatives’ work with torture victims
challenging, in particular the duration of the process and the difficulties
inherent in gathering an applicant’s personal history when s(he) is emotionally/
psychologically unable to disclose it. For instance, legal representatives may be
too straightforward or insistent on requesting details concerning the applicant’s
personal history, in particular about traumatic events, without being aware that
their questioning may trigger intense emotional responses. Furthermore, legal
representatives may miss the nuances of the torture victims’ silence. The assistance
of specialized psychiatrists/psychologists can help legal representatives overcome
the obstacles that might arise from their own attitudes or approaches.
 Asylum seekers should have access to free and competent legal
representation that should be available in all phases of the asylum
procedure.
 Legal representatives should have the necessary expertise in asylum
law and proper technical skills to conduct interviews, to prepare and
to assist the asylum seekers.

5.3 Establishing relationship of trust
When dealing with torture survivors, the way the
interview is conducted is of extreme importance.
One consequence of torture is the inability to have
confidence in the world and to trust other human
beings. Therefore, from the very first meeting,
the legal representative should try to establish a
relationship of trust: s(he) should be perceived by
the survivor as one of the key persons he/she can
rely on, who will try to do his/her best to achieve
a positive outcome in the asylum request. In this
way the victim is assured that everything will be
done to avoid the risk of rejection at the border
or expulsion, events that may increase the risk of
re-traumatization.
MAIEUTICS

I felt reassured when
the legal representative
provided me accurate
information and showed
an in-depth knowledge
of the context where
I come from. He gave
me the time to express
my
feelings
during
our meetings before
the interview with the
authorities.
Sophia. Congo
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Asylum seekers should be always informed that their personal histories will be
transcribed in a report that will be provided to the determining authorities to
support their claims, where necessary.
 Legal representatives should use appropriate relational skills that can be
improved through ad hoc training and in particular through daily joint
work with psychiatrists/psychologists.

5.4 The joint legal and psychological approach
In the majority of the cases where the joint legal and psychological working
methodology was used, the experience showed that the psychiatrist/
psychologist should generally intervene after the initial interview with the legal
representative.
During the first interview with legal representatives, the applicant is informed
about the different stages of the asylum procedure, the role played by the legal
representative, and about the possibility of being assisted by a psychologist,
whenever s(he) manifests directly or indirectly that s(he) could benefit from
psychological support.
In some cases involving the most vulnerable applicants, however, the first
interview should be carried out by the psychologist.
Not all asylum seeking victims of torture need psychological assistance. Legal
representatives may sometimes establish sufficiently strong relationships of trust
with applicants that despite the traumatic events, the applicants will be able
to open up and disclose their personal history and to face the interview before
the authorities without significant difficulties. In these specific circumstances,
the legal representative might, where appropriate, send the legal report to the
determining authorities.
When torture survivors do not want or need psychological assistance, the legal
representative may still consult the psychologist on the case.
After the initial interview, if the legal representative believes or suspects that
the applicant may be a victim of torture or violence, the representative should
refer the applicant to the psychologist for a proper assessment. If the applicant’s
psychological state is considered good, the legal representative can proceed with
taking the personal history and preparing the applicant for the interview.
Some torture survivors may be further referred to psychologists and/or
psychiatrists. Should the mental health professionals determine that the torture
survivors suffer from complex post-traumatic syndrome or have other dissociative
symptoms and need time to be stabilized through medical-psychiatric and
psychological support, they should inform the legal representatives, who should
ask the competent authorities to postpone the interview.
Once the applicant is stabilized, the legal advisor can proceed to take the
personal history and draft the legal report, attaching the medical-psychiatric or
MAIEUTICS

psychological reports, which along with country of origin information and other
documentation will be submitted to the determining authorities to facilitate a
proper assessment of the case.
When there is no time to refer the applicant to the psychologist, the legal
representative should send a report concerning the specific vulnerability of the
applicant to the determining authorities, asking to postpone the substantive
interview, in order to obtain the time to have the possibility of being assisted by
a psychologist.
The joint legal psychological assistance is conducted not only to aid in the
process of gathering the applicant’s coherent history but also to help prepare
the torture victim to face the interview. Legal representatives usually describe the
setting, the role of the determining authorities and the way the interview hearing
will take place, focusing on the main pertinent facts of the personal story. The
psychologists will prepare and inform the torture victims that they may have the
same or other reactions (crying, lack of memory, anxiety, etc..) they had during
the interview with them, and how they can deal with their emotions.
The joint work of legal and psychological professionals does not necessarily
have to be carried out in the same premises, although certainly it is preferable
if both work in the same place where they would have more opportunities to
exchange their views and opinions on the applicant.
Psychological support plays a fundamental role in facilitating an applicant’s
ability to open up and disclose relevant information linked to the torture and
the violence suffered which may be emotionally traumatizing; in explaining the
incoherencies and inconsistencies of the information given by survivors because
of the traumatic events experienced; and in contextualizing the suffering
within the political, cultural social context of the country where the torture was
perpetrated and their personal and family situation. Therefore, in most cases
joint legal-psychological support is positively perceived by the applicant, who
may feel reassured through the support provided by professionals with different
but complementary skills. In fact, the applicant, after being properly informed
about the roles of the professionals, will be able to understand the asylum system
better, to benefit more effectively from integrated and specialised support, and
to interact more efficiently with the competent authorities and local services.
The willingness to cooperate among professionals and the ways in which they
do so has a relevant impact on the results of the joint legal and psychological
approach allowing torture survivors to effectively benefit from the services
provided.
The allocation of adequate financial resources to ensure legal and psychological
services is of utmost importance. Regardless of the national context, torture
victims should have equal access in all European States to these services, preferably
ensuring the same standards, to avoid discrimination based on their location, and
the risk of not being granted the international protection they deserve.
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5.5 A practical application of the joint legal-psychological approach
Rachelle fled from the war spreading in her country. She arrived at an airport where
she made the asylum request to the Italian authorities. After four days, she received
an expulsion order. Afterwards, Rachelle, was set free. She asked for assistance from
CIR, where the legal advisor took her personal history. Rachelle was then referred to
a lawyer who lodged an appeal against the expulsion order. During the interviews
with the legal advisor, the woman spoke very little, and said that she lacked any
appetite and was frequently throwing up. She also mentioned that she had difficulty
sleeping. The legal advisor then referred her to the psychologist and the medicalpsychiatric team of the Medical Center for Post-traumatic Pathologies of a public
hospital. In addition to conducting a psychological assessment, the psychologist was
required to obtain the necessary information for the appeal. The psychologist met
Rachelle alone with the aim of building a relationship of trust to allow her to disclose
relevant information. She was informed that every detail of her history would be
provided to her legal advisor and to her lawyer. The fact that the legal advisor and
the psychologist were working in the same office facilitated the constant exchange of
information and opinions on how to better assist Rachelle. In this way Rachelle was
reassured and fully supported by both professionals. She said she felt safe. Moreover,
in order to continue to feel better, she began, at her request, to receive counselling
once a week from at least one of the two professionals. The psychological support
went beyond the assessment and the gathering of the initial information, to playing
the function of supporting the applicant during the entire asylum procedure.
When making the asylum request at the provincial police office, Rachelle was required
to go to the CIE (Center for Identification and Expulsion) due to having previously
received an expulsion order. This event is very traumatic particularly for persons who
have already experienced torture and violence. Thanks to the intervention of the
director of the Center for Post-traumatic Disorders Rachelle was accompanied to the
CIE and allowed to leave it after few hours. This multidisciplinary assistance provided
Rachelle with confidence in her professional team with corresponding benefits for
her psychological state, that improved her capacity to be less reticent and to disclose
additional details of her history that formed the basis of her asylum claim.
The only part that Rachelle was unable to disclose to anybody, not even to the
psychologist, were the details of the sexual violence she suffered in front of her
family members. She asked if she could just write that part of her story without the
obligation to talk about that experience to anyone. Her will was respected by both the
professional team as well as by the determining authority.
During the month preceding the interview before the competent authorities,
Rachelle’s legal advisor worked with Rachelle to complete her written personal story
and to prepare her for the interview, including describing the setting and the modalities
of the interview. The legal advisor sent the legal report along with the medicalpsychiatric and psychological reports, along with other supporting documentation
such as the country of origin information, to the determining authority. As indicated
in the report, the psychologist accompanied Rachelle for the interview. Rachelle was
granted refugee status and is presently being assisted by CIR in the family reunification
procedure to be joined by her son.
Rachelle, Ivory Coast
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The joint legal and psychological working model has been tested in fifteen
cases. Most of these men and women, who are of different nationalities, found
CIR independently. Others were referred to CIR by CARA and other reception
centres230.
In order to evaluate the effectiveness of the proposed model, three criteria have
been taken into account:
1. The advantages for the applicant (in terms of health, enhanced ability to
face the whole legal procedure with greater confidence from a psychological
point of view, and reduction of the risk of incoherence during the interview
before the determining authorities).
2. The outcome of the asylum claim.
3. The professional advantages for the legal advisor and for the psychologist
deriving from their close cooperation.
All fifteen persons derived advantages from this model of cooperation and
benefited from greater wellness. Thirteen out of fifteen have received a form of
international protection, whereas two cases were still waiting for the notification
of the decision at this writing.
Compared to the prior working approach, from the initial interviews, the joint
legal psychological approach resulted in applicants more often being on time
for the interviews, being able to provide more details concerning their personal
histories, and being able to provide more coherent and consistent information.
They showed also less anxiety.
All of the women in this cohort had experienced sexual violence in addition to
any other persecution suffered. These women, in particular those who suffered
violence in front of their children and family members, benefited from having a
highly skilled multidisciplinary team competent in dealing with cases of sexual
violence and related gender identity implications. This supportive approach
allowed them to achieve awareness of their “right to have rights” and to gain
confidence in the possibility of restoring their identity as women. All of these
women had their initial interviews with their legal advisor who involved the
psychologist. In addition medical doctors and psychiatrists worked with these
applicants from the beginning to address their immediate medical needs and to
help them manage their anxiety. As a result, they were properly prepared to face
the interview. All of these women were recognised as refugees.
In one example, the joint legal psychological approach was helpful in a case
concerning an illiterate woman who had been the victim of sexual violence
perpetrated within her home since her early childhood, to make her aware that
the violence she suffered was “not normal”. The woman became aware of the
sense of injustice for what she experienced.
However, in another case, a woman did not benefit directly from available
psychological support since she missed the scheduled appointments because of
230

These cases were taken on by CIR from 1st July 2011 to 30th September 2012.
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her psychological state, her lack of memory and her confused state of mind. The
history she disclosed presented inconsistencies as a consequence of the violence
suffered rather than for dubious credibility. The legal advisor prepared the applicant
to face the eligibility interview and drafted a report inserting the most recurrent
and coherent information. In the absence of a medical report, the legal advisor
could only supply the legal report he had prepared to the Eligibility Commission.
Nonetheless, he emphasized that given the applicant’s psychological condition,
which he was able to articulate because of his own ability to consult with the
psychologist about his client’s actions and affect, some information about her
personal story could not be substantiated and that the absence of a medical
certificate was due to the woman’s inability to use all the services at her disposal.
The determining authorities recognized her as refugee.
This case demonstrates that a properly trained legal advisor working in a
multidisciplinary team may be in a position to identify the symptoms of a
psychological distress undermining the coherence of the personal history. It also
proves how important is to affirmatively report the reasons for the absence of the
medical-psychological report to the determining authorities.
The determining authority, although it had the discretion to postpone the
examination of the case in order to wait for the medical report, preferred to
recognize refugee status on the basis of the legal report and documents provided.
The possibility of the competent authorities to postpone the interview gives
torture victims, especially those who had no chance to benefit from specialised
services inside the reception centres or from NGOs, the opportunity to receive
appropriate assistance and to better face the interview.
It is worth mentioning two other cases in which psychiatric pathologies made
gathering the personal history of persecution or serious harm very difficult. Two
men presented dissociative symptoms which appeared during their interviews
with their legal advisor and the psychologist. In both cases, the determining
authorities would have been unable either to interview the applicants or to make
any meaningful assessment of the asylum requests without the support of the
legal report which was drafted after the legal advisor had conducted several
interviews with the applicants over a long period of time.
The legal advisor and the psychologist jointly interviewed the applicants in order
to ensure a safer setting. The determining authorities in one case recognized the
subsidiary protection in line with the criteria of the Qualification Directive; with
regard to the other, in the absence of any elements to recognise international
protection, they asked the police authorities to issue a humanitarian stay permit
on the basis of the recognized psychological problems.
This latter case highlights that even when a person is found not to warrant
international protection, the determining authorities could make a meaningful
assessment of the claim thanks to additional protective tools such as the medicolegal reports, and the presence of supporting personnel before and during the
interviews for the recognition of international protection.
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5.6 Mutual advantages for the legal representative and the psychologist
The joint legal and psychological approach has the primary merit of providing
mutual advantages to both the legal representative and the psychologist.
First, the mutual exchange of information gathered by the legal representative
and the psychologist during their respective interviews with asylum seekers
who are victims of torture facilitates the drafting of the asylum seekers’ personal
accounts and helps to clear up inconsistencies and incoherencies.
Second, the mutual exchange of opinions between the legal representative and
the psychologist with regard to the torture victims’ cases, based on their varying
professional vantage points and expertise allows for improved assistance to the
applicant.
Finally, the joint legal-psychological cooperation offers a measure of reciprocal
protection from the risk of vicarious or secondary traumatisation and burn out
that can occur in professionals who are constantly exposed to hearing personal
stories of extreme violence.
5.7 Recommendations:
 Access to free legal representation should be available for all asylum seekers
during all phases of the asylum procedure;
 Legal representatives should have strong interpersonal skills and should know
how to establish a trust relationship;
 Access to public health systems, and to the assistance of psychologists,
psychiatrists, medical doctors, should be ensured;
 The same typology and quality of services should be provided to all asylum
seekers;
 A multidisciplinary approach – legal, medical and psychological – should be
guaranteed to all asylum seekers who are victims of torture, regardless of their
living conditions;
 Specific training to the multidisciplinary team should be ensured;
 All asylum seekers should be informed about the possibility of accessing
public/private health services and professionals who are specialised in the
treatment and rehabilitation of torture victims as well as in drafting medicallegal reports.
 The asylum procedure should envisage an adequate timeframe to allow for the
effective implementation of the joint legal-psychological approach. Specific
procedural guarantees and derogations to the regular timeframe should be
ensured;
 Member States shall take appropriate measures to ensure that applicants in
need of special procedures are granted sufficient time and relevant support
to present the elements of their application as completely as possible and
with all available evidence. Therefore, these persons must not be subjected
MAIEUTICS
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to accelerated procedures and to the clause relative to manifestly unfounded
applications.
6. Medico-Legal Report (MLR)
This section will illustrate the crucial role medico-legal reports play in the
evaluation of the asylum claim presented by torture survivors. They have
particular importance for survivors who are unable to recall and/or disclose
their personal history. MLRs can, contribute to the proper recognition of
international protection status by determining authorities.

Medico-legal reports – in the context of the asylum procedure – are documents
prepared by clinicians certifying the existence of physical and psychological signs
and symptoms of trauma deriving from torture and/or extreme violence. The
current internationally recognised standard to which they should be written is
contained in the Istanbul Protocol.
This clinical examination and assessment process is, in some Member States
conducted within the rehabilitation centres for torture survivors by specialized
health professionals. In other Member States a MLR can be prepared by an
independent expert (e.g. iMMO) or by a clinician working within and independent
organisation recognised as providing an expert service (e.g. FfT, Nirast).
The health professional should not give an opinion in the report about the
truthfulness of the applicant’s story, but rather, should confine her/his assessment
to whether the physical manifestations or psychological symptoms of the asylum
seeker are, to Istanbul Protocol standards, congruent with the asylum seeker’s
description of the events.
Clinicians must be sensitive to cross-cultural issues and interpersonal dynamics
between traumatized individuals and competent authorities.
Medico-legal reports represent a valuable protective tool to be used during
the administrative and judicial phases of the asylum procedure. A report must
be considered together with inter alia the applicant’s declarations, Country of
Origin Information and other relevant documents submitted to the determining
authorities, in order to assist them in making a decision on the asylum claim231.
By virtue of Article 12(3)232 Member States, when they are in doubt whether an
asylum applicant is fit or able to be interviewed by the determining authorities
due to enduring circumstances beyond his/her control, may require a medical or
psychological certificate/report verifying the same.
In reality, both determining authorities and judiciary have the discretion to consider
231
See Article 4 (3) of the Council Directive 2004/83/EC of 29 April 2004 on minimum standards
for the qualification and status of third country nationals or stateless persons as refugees or
as persons who otherwise need international protection and the content of the protection
granted.
232
See Article 12 (3) of the Council Directive 2005/85/EC of 1 December 2005 on minimum
standards on procedures in Member States for granting and withdrawing refugee status.
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medico-legal reports or not when adjudicating the asylum application. Determining
authorities do not always explain or justify their reasons for rejecting or accepting of
the findings of these reports. In the absence of reasons when a claim is rejected in
which a MLR has been adduced, further legal challenges may arise.
Clarification of terminology:
In many countries, including Romania, only forensic medicine experts are
entitled to provide medico-legal reports or expertise. Medical knowledge
is applied to establish facts in civil or criminal proceedings. In medico-legal
expertise the juridical context is largely analyzed (often predominantly) and
interrelated with medical aspects of the case.
Medical (evaluation) reports as well as psychological reports, in some
countries, are issued by any licensed medical doctor or psychologist, whether
working in the public or private sector. The reports evaluate the health situation
of the person concerned, the need for treatment and follow-ups. Legal
considerations are not included.
It is not possible in Romania for a medical evaluation report to be considered
as a medico legal report even if the clinician is expert in his/her field. This is
not so in other jurisdictions where the expert has to have his/her status as such
critically assessed by the determining authority/judiciary often on a case by
case basis. This is done through the standards to which the report is written,
awareness of the duties of an expert and by adherence to independence and
impartiality e.g. UK and the Netherlands.

6.1 The function of medico-legal reports
There are no common rules at EU and Member States’ levels on the function,
the typologies, or the use of medico-legal reports.
As illustrated in the Chapter III on “Legal Framework”233, existing EU legal
provisions are vague and sometimes controversial. Despite the lack of consensus
on the recast Amendment of the EU Directives hopefully some protective measures
will be adopted in order to more adequately meet the special needs of torture
survivors. The issue of medical evidence of torture and ill treatment have been
discussed for years and still need to be further clarified:
 Are the reports relevant for authorities in assessing the capacity of an asylum
seeker to go through the asylum procedure?
 Are the medico-legal reports considered among those deemed to be “relevant”
or “substantive” documents in support of the asylum claim?
 Are the reports taken into consideration by determining authorities when
making their decisions?
In Romania and other jurisdictions asylum applicants have the right to produce
all relevant documents to support their asylum claim. In other jurisdictions,
e.g. the UK, the applicant bears the burden of proving their claim and there is no
right to the production of medical evidence. Medical records or certificates issued
in their countries of origin, in transit states or in the countries where they request
233

See Chapter III on Legal Framework”, at pp. 19-36.
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asylum are clearly among the relevant documents asylum applicants may present
when applying for asylum .
The passage of time between the traumatic event and the medical evaluation
often means that the physical signs may diminish or disappear altogether.
Therefore, they should be properly documented/photographed as soon as
possible to serve as evidence.
The outcome of a physical and psychological examination should inform the
determining authorities about how trauma affects torture victims, about
why their responses and behaviour may seem unusual or make ”inconsistent”
statements during the substantive interview. Therefore, determining authorities,
on the basis of such evidence may better understand the meaning of the asylum
applicant’s conduct and may even decide to interrupt the interview, postpone
it or forego it as a result. Therefore medical evidence may reduce or avoid the
risk of the asylum applicant’s re-traumatisation while assisting the determining
authorities to make their decision.
Not all determining authorities are specifically trained on how to interact with
torture survivors nor to understand the terminology of the medical evidence
before them. In this regard, determining authorities may benefit not only from
the medical evidence but also from the presence and the assistance of the
psychologist/psychological therapist during the substantive interview (as is
possible in Italy).
Medical evidence has a crucial impact on the assessment of the credibility of and
on the lives of asylum seekers. Therefore they should be prepared by competent
health professionals and written to the appropriate standards.
Health professionals wishing to prepare medical evidence should attend
specific training since a high level of expertise is required to draft medicolegal reports on the basis of the Istanbul Protocol and other recent and relevant
scientific research. The Istanbul Protocol remains the main reference tool of legal
and health professionals for effective evaluation of cases of torture. Moreover,
considering the crucial function of such evidence, the collaboration of health and
legal professionals through the exchange of information relevant for the accuracy
of the clinical assessment is considered to be good practice.
The certificates should then be given the proper weight by competent
authorities. In reality, the determining authorities of Member States present wide
variations in how they consider such evidence and do not always take them into
consideration when assessing the asylum claim. The practices of the determining
authorities suggest that, for example in Romania only those certificates issued by
public health systems are considered as valid, even though the reports drafted by
professional private entities are of the same or even higher quality. Therefore, it
is recommended that medico-legal reports be issued by competent professionals,
regardless of whether they work with public or private entities (e.g. forensic
institutes, specialized NGOs).
In some Member States, by law, the determining authorities may refer torture
MAIEUTICS

survivors to public health professionals for further action and specialised assistance.
In other countries, in the absence of legal provisions, whether the determining
authorities decide to refer torture survivors to health professionals depends upon the
goodwill of the authorities and/or on the availability of such specialised care.
6.2 How may legal and health professionals work together more efficiently to
better assist torture survivors with regard to the medico-legal reports?
S.M. left his country of origin (Afghanistan) when he was 15. After arriving in
Romania, he submitted his first asylum application there in 2011. Afraid of being
returned to Afghanistan, he left Romania before the substantive interview, during the
administrative phase of asylum procedure. Once he arrived in Norway he applied again
for asylum but his request was rejected based on the Dublin procedure and he was sent
back to Romania.
S.M. made a new asylum application in Romania, declaring a new identity and
explaining the reasons why he left Afghanistan: he was sold by his uncle to the Taliban,
who taught him to use explosives and to become a suicide bomber. His attempt to
escape was punished with beatings, electric shocks and the Taliban attempted to cut
his legs. His asylum application was rejected by the eligibility officer in the ordinary
procedure.
He was identified as torture survivor during the judicial phase by a CNRR legal
counsellor. His lawyer asked for a somatic, psychological and psychiatric report from
ICAR Foundation in order to support his case in Court. Several scars were noticed on his
body (although the most recent were self-inflicted during a depressive episode which
occurred after the somatic evaluation). In the report old scars on the arms, shoulders,
face and head were described and anxiety, depression, memory troubles, insomnia,
nightmares, unsystematic somatic complaints were documented in the psychiatric and
psychological evaluation.
Beside the reports issued by ICAR Foundation in the judicial phase, his lawyer
presented a psychological and psychiatric assessment from the National Forensic
Institute diagnosing post traumatic stress disorder (PTSD) of medium intensity for
which psychological therapy was recommended.
At the First Court (Judecatorie), the judge took into account the psychiatric report and
in the context of PTSD, accepted S.M’s memory inadvertences and his speech difficulties,
especially when talking about the painful events he experienced in Afghanistan, and
the fact that at his first interview with the authorities he couldn’t remember all the
events. This medical evidence was combined with information from the country of
origin where the Taliban use children as fighters, camp guards and suicide bombers
(children between 12 and 16 are used as human bombs by force). Based on this, the
applicant was granted refugee status.
However, the Romanian authorities (I.G.I.-D.A.I.) appealed against the First
Court decision. At the Second Court (Tribunal), the judge noticed the “contradictory
statements” given by the applicant during the two phases (the administrative phase
and the First Court), their lack of correlation with psychiatric, psychological and somatic
reports and the lack of certain memories relating to other elements of the case. The
judge concluded that the applicant could not benefit from either refugee status or
subsidiary protection. The appeal court disregarded the medical reports - even from the
National Forensic Institute - when it rejected the asylum request.
S.M., 16, Afghanistan
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The joint legal and psychological working model has been tested on fifteen
cases. All these men and women of different nationalities were assisted by CNRR
and ICAR Foundation234.
In order to evaluate the effectiveness of the proposed model, common actions
were implemented throughout the procedure in order to make sure that a final
comparison would be possible and coherent conclusions could be extracted.
During the testing we focused on the following aspects:
1. Systematic cooperation between medical and legal professionals;
2. Documentation of torture through medical reports to be used as evidence
during the asylum procedure;
3. Assessment of the impact of medical, psychological, psychiatric reports on the
outcome of the asylum application.
1.
Systematic cooperation between medical and legal professionals. The
testing model proved to be a useful tool for both medical and legal professionals
working in the field. Their collaboration provided them with a better understanding
of each case, with both parts benefiting from additional relevant information. If
the health and legal professionals who are supposed to work together belong to
different organisations and institutions with different programs, locations, style
of work and interests organisational flexibility is required to achieve this level of
co- operation.
In order to have good results in identifying and assisting torture survivors, legal
and medical professionals should know each other’s competences and roles in
the asylum procedure. A clear separation of roles prevents difficulties in torture
survivors’ assistance.
Presently, the activities related to identification of and assistance to survivors
of torture are carried out only intermittingly mainly due to lack of funds and the
difficulties in retaining specialists. This aspect is seen as a serious constraint.
To improve the cooperation between medical and legal professionals it is
recommended:
 To acknowledge the importance of medico-legal reports within the asylum
procedure;
 To clarify the role and competencies of each professional involved in preparing/
documenting cases of alleged torture;
 To accept medico-legal reports that, drafted in compliance with the highest
professional standards, are issued by health professionals regardless of the
institution to which such experts belong (private or public);

The testing performed on 15 people assisted by CNRR and ICAR Foundation started on 1st
of July 2011 and continued in 2012.

234
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2.
Documentation of torture through medical reports to be used as
evidence during the asylum procedure. According to Romanian Asylum Law,
no. 122/2006235, the determining authority may ask for medical reports or
investigation in order to assess cases of torture. In none of the fifteen cases did
the determining authorities ask for such reports.
In all cases, medical investigations were asked for during the first judicial phase,
by legal counsellors or lawyers from NGOs assisting asylum seekers. In one
case, the psychiatric evaluation was requested after the rejection of the asylum
application; in this specific case, the evaluation was used as proof to support the
reopening of the asylum procedure. ̽
Phases
Activities

Pre
substantive

First
Court

Second
Court

Post
procedure

Total

Identification

0

0

1̽̽

15

Medical-legal
reports

14 ̽

0

14

0

1

15

**

12 cases identified by CNRR, 1 case by ICAR Foundation236, 1 case by private lawyer; *1 case

identified by CNRR

3.
Assessment of the impact of medical, psychological, psychiatric
reports on the outcome of the asylum application.
In two cases, the psychological evaluation had a positive impact on the decision
of the First Court. The evaluation was able to explain the inconsistencies between
asylum seekers’ statements in front of the General Inspectorate for Immigration
(GII) and the Court237.
In one case, the forensic expertise requested by the judge in the First Court
played an important role since the accelerated procedure was converted to the
ordinary procedure.
During the testing period the team noticed a decreasing interest of judges in
235
Art. 49, Law no. 122/2006: In the decisional process, the officials stipulated in article 48,
paragraph (2) have the right to demand examinations and to consult experts. The General
Inspectorate for Immigration can request from any public institution, agency or organization
that operates on Romanian soil any documents necessary to analyze the situation of the
applicant and to resolve the asylum application of the latter, but the confidentiality clause must
be abided by under the conditions stipulated in article 10. In these cases it is not necessary to
obtain the agreement of the applicant.
236
ICAR is working on referral basis (due to lack of sufficient funding it doesn’t have staff in all
6 GII reception and accommodation centres).
237
”Disparities from AS’ statements are fully explicable as it results from the psychiatric and
psychological report; the AS shows a low level of short distance memory and a concentration
and attention deficit, the psychiatric evaluation concluding that the symptoms presented are
typical for the reported events.” - Fragment from First Court decision for subsidiary protection
for a Sudanese asylum seeker.
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taking into consideration the medical, psychological and psychiatric reports as
proof of torture.
The legal-psychological team also observed during the testing period that
trauma was exposed differently according to the cultural, educational, traditional
background of the asylum seekers. Some applicants were receptive to approaches
by the team, while others were more resistant and had difficulty in opening up.
From the medical and psychological point of view, all tested cases benefitted
from medical and psychological assistance.
In one case, the assistance of the psychologist helped a woman, a victim of
sexual abuse, to disclose and this aided her recovery through therapy as she could
speak about her trauma. Based on the new information obtained, the lawyer was
able to present the case under a different perspective to the judge; the positive
outcome was that she was granted a form of protection in the judicial phase.
In another case, a Muslim man who was sexually abused and was initially
difficult to approach for both cultural reasons -talking about trauma seen as a sign
of weakness in a man- and trauma consequences -memory and concentration
difficulties. Through the intervention of specialised care involving a professional
interpreter, he managed to communicate and provide relevant information. The
judge took into consideration the medical evidence submitted and asked the
medical opinion of the Forensic Institute. Instead of applying the accelerated
procedure (as GII asked arguing that the applicant was not sufficiently credible),
the judge decided to apply the ordinary procedure. In this case, the positive
influence of the testing model – the identification of the psychological symptoms
and soon after the medical implications – influenced the Court to give a beneficial
procedural result. This case was still pending at the time of writing.
In another case concerning an unaccompanied boy the judge refused the
somatic and psychiatric reports issued by ICAR and asked for a medico-legal
assessment from the Forensic Institute. After 6 months, the Court received the
document, entirely compatible with the one issued by ICAR that was previously
contested. No feedback was provided by the Court as to the weight placed on
each document.
Outcome of the 15 applications:
Procedure pending
3 cases

Form of protection granted
3 cases

Rejection (final)
9 cases

Total
15 cases

6.3 Recommendations
 Clearer and more coherent norms on the function and the use of medical
evidence should be adopted at EU level.
 Member States should adopt in their domestic legislations provisions on
the function and the use of the medico-legal reports and provide specific
procedural guarantees.
 Access to competent health professionals able to provide, free of charge, a
MAIEUTICS

medico-legal report written to the correct standards.
 Asylum seekers should be informed about their right to benefit from the
assistance of health and legal professionals, and about the relevance and
importance of a medico-legal report that can be used as evidence to support
their asylum applications. They should be informed about the content of these
reports in a language they understand, with the exception of most serious
cases that should be evaluated individually on a case-by-case assessment.
 Medico-legal reports should be drafted according to high professional standards
in line with international accepted instruments e.g. Istanbul Protocol and
relevant recent scientific research.
 Medico-legal reports should be issued by competent professionals from public
or private organizations (e.g. forensic institutes, specialized NGOs) or by
independent professionals.
 Specialised training should be provided to health professionals working with
torture survivors.
 Specialised training should also be provided to legal representatives,
determining authorities, and refugee-assisting NGOs.
 The determining authorities and judiciary should take into account the
medico-legal reports issued by experts when assessing asylum claims and
making final decisions.
 Communication and interdisciplinary cooperation between legal and health
professionals, and between them and the determining authorities, should be
adopted as accepted best practice.
7. Substantive interview before the determining authorities
This section will show how the cooperation among all stakeholders
involved can play a key role during the interview before the determining
authorities, which is considered the most crucial phase of the whole asylum
procedure. Considering that the torture survivor is under considerable
emotional stress, the environment, the sensitive approach and the specific
skills determining authorities should have, are all factors that affect the
outcome of the interview and therefore the life of the torture survivor.

During this stage, the torture survivor may find himself/herself in two different
A.1.
A.
1. The torture survivor announces for the first time after her/his entrance in
the host country that s(he) is a torture victim before
befo the determining authorities
or before the court;
2. The torture survivor does not mention anything about torture, but there
are strong indications before the determining authorities or the court that the
applicant has been a victim of torture.
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In both cases, the interview must be interrupted and postponed.
The potential torture survivor shall be advised to consult with a specialized
medical/psychological centre and NGOs providing legal assistance. This
procedural guarantee, foreseen by law only in few countries, should be extended
to all European States. After referral to experts, the asylum-seeker should be
adequately supported and should benefit from specific procedural guarantees,
taking in consideration her/his special needs.
B. The torture survivor has been previously identified and s(he) is assisted by the
interdisciplinary team (please see the preparation for the substantive interview).
A prerequisite for the successful outcome of the interview is that the minimum
standards of the joint legal-psychological working methodology have been
applied.
Particular emphasis should be placed on the cooperation between the
psychologist assisting the torture survivor and the legal counselor/lawyer.
7.1 Setting the time of the interview or the hearing
Procedural guarantees should be developed in a way to ensure a certain
flexibility in the timeframe established by law for the substantive interview.
When warranted, based on communications sent by the legal representative
and/or the medico-legal report, authorities should decide either to postpone the
interview before the determining authorities or the hearing before the court, or
to make their decision exclusively relying on the reports they received and on the
information at their disposal without directly interviewing the applicant.
7.2 The presence of third parties at the substantive interview
Torture survivors should be accompanied by lawyers at no expense to them,
whether provided by the state or pro bono, in contrast to the current practice
where often they must pay for their lawyers.
It is highly recommended that legal representatives be present during the
substantive interview before the determining authorities.
If the asylum seeker requests, third parties also should be allowed to attend
the interview before the determining
authorities. This should be ensured in
I was very ashamed to talk
particular when the person suffers critical/
about my personal experience
severe clinical conditions. The presence
and suffering. It was difficult to
of a health professional can provide
use words to exactly describe
both emotional support to the torture
the violence I experienced.
survivor and additional information to the
After the interviews I was feeling
very bad. The only thing I want
determining authorities, who can avail
is to forget my past.
themselves of the specific competencies
S.B., DRC
of the psychologists. The former can
in fact clarify the meaning of possible
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inconsistencies associated with underlying psychopathological conditions for the
adjudicator, and they may also help the determining authorities to adapt the
modalities of the interview or to decide to postpone it, basing their decisions on
the clinical observation made by health professional who is present during the
interview.
 By law, third parties should be allowed to attend the interview, if
requested by the asylum seeker.
 Survivors of torture should be accompanied by third parties, such
as health professionals and legal representatives, at the substantive
interview before the determining authorities.

7.3 Conducting the interview/hearing
Determining authorities should establish an open, friendly and reassuring
environment to encourage trust and to help in the disclosure of sensitive
and personal information by torture survivors who have to reconstruct their
personal stories, in line with the UNHCR training module on Interviewing
Applicants for Refugee Status238. Authorities should reassure torture survivors that
confidentiality and data protection are guaranteed.
At the beginning of the substantive interview determining authorities should
explain to the asylum seeker their role and functions, the purpose of the interview
and the legal guarantees s(he) is entitled to by law.
In addition asylum-seekers should be informed about their right to be interviewed
without the presence of male/female members of family or children, and about
the possibility to choose the sex of the interpreter and the interviewer.
The determining authorities should look over all the relevant documentation of
the asylum seeker before his/her interview, which should encompass: all documents
provided by the applicant; the report drafted by the legal representative which
contains all information gathered concerning the claimant’s personal history;
the information related to the applicant’s country of origin; and the specialist’s
medical report when the case so requires.
The legal and medical reports are helpful not only for the torture survivors, but
also for the determining authorities to allow them to make the right questions
and adequately handle the case.
With specific regard to the legal report, it should indicate inter alia the elements
of the personal story that are relevant in order to fulfill the criteria set out in
the “Qualification” Directive for the recognition of the international protection
as well as the Country of Origin Information to further substantiate the asylum
application.
The determining authorities should consider the possibility of applying lower
standards of proof on the basis of the legal medical reports.
Torture survivors should always have the possibility of adding evidence to
238

UNHCR, Interviewing Applicants for Refugee Status, 1995.
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their personal stories before a decision is taken by the competent authorities.
Legal representative should also be entitled to submit new elements even after
the decision has been taken with the aim of reopening the case for further review
before an appeal request is lodged.
At the end of the interview before the determining authorities, survivors of
torture and their legal counselor/lawyer should be allowed to read the transcript
of the interview and to have the opportunity to make comments on and/or
corrections to it.
By law, if an asylum seeker is unable to face or to continue the interview, at
the request of the legal counsellor/lawyer and/or the psychologist who may
be present at the interview/examination, determining authorities should
suspend it. A new interview may be scheduled after the individual has stabilized.
Upon the psychologist’s request, the determining authorities or the court may
decide to terminate the interview or hearing due to the asylum applicant’s
inability to meet the demands of the process as a result of her/his condition as
outlined by the psychologist. The administrative or judicial authorities’ decision
should be based on the documents in the file and the relevant document of the
psychologist explaining his/her patient’s psychological incapacity to handle the
usual process.
The benefit of the doubt should be primarily applied in such cases.

 Determining authorities should set up an open, friendly and reassuring
environment which helps to establish trust and the disclosure of
sensitive and personal information.
 Asylum seekers should choose the sex of the interpreter and the
interviewer.
 Survivors of torture should have the chance to add evidence to their
personal stories.
 At the end the substantive interview, torture survivors and their lawyers
should be allowed to read and comment on the transcript of the
interview.
 If an asylum seeker is unable to face or continue the interview
determining authorities should suspend it.
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7.4 A practical application of the multidisciplinary cooperation
F.A.L submitted a request for asylum that was adjudicated under the accelerated
procedure in late 2006. Her substantive interview before the determining authority took
place within a month, which she attended without representation. At the interview, the
adjudicator required her to sign a document without her knowing its contents, a usual
practice at that time.
She received a decision rejecting her asylum request about one month later and an
appeal was filed in the next days. F.A.L requested support from the Greek Council for
Refugees, which deemed that she needed assistance. However, she did not fully disclose
entirely the history of her abuse, but only some aspects of it. She also was not referred
to the Medical Rehabilitation Centre for Victims of Torture, the NGO specialized in the
care and rehabilitation of victims of torture, because it had closed down and there was
no similar organisation providing the same services.
Over 4 years later, she was invited to appear before the Asylum Appeals Board,
where she broke down and started to cry during the interview. The Board interrupted
and postponed the interview and referred her to a mental health unit specialised in
delivering services to migrants.
Prior to her rescheduled interview before the Asylum Appeals Board, the Greek Council
for Refugees got involved to assist her and prepare her for the interview.
Distraught and in tears, she told GCR that she could no longer keep filing asylum
requests. A certificate drafted by the mental health unit where she was treated supported
this.
The Greek Council for Refugees immediately contacted the Chairman of the Appeals
Board, as well as the psychologist who was her therapist. The GCR requested a
postponement of the appeal process.
The Chairman took into consideration the GCR’s remarks regarding F.A.L’s weakness,
including the psychologist’s assessment that she was not in a position to withstand
an interview because of her mental status and granted the postponement for about
three months. During this time, GCR’s lawyer, the psychologist and FAL herself will
decide together whether or not she is able to present herself before the committee and
continue with the interview. If she is not, the Board will make a decision on the basis of
the information in the record, primarily on the certificate issued by the mental health
unit.
A negative aspect in this case was the Chairman of the Board’s reservations expressed
about the evidentiary strength of the report by the mental health unit, due to its issuance
by an agency supervised by the Minister of Health rather than by a public hospital.
A positive aspect was that bureaucratic obstacles that hindered communication
between the three organisations were removed with a view to better and more efficiently
protecting a victim of torture. At this writing, the case is still pending.
F.A.L, Iran

In all but one of the 15 asylum cases in which the pilot interdisciplinary working
methodology was applied, the asylum applicants had already had their interviews
before the determining authorities of first instance before they received assistance
from the Greek Council for Refugees (GCR). All of them were rejected tout court
without the recognition of any form of protection. They lodged appeals against
their first negative decisions before the Appeal Board at second instance, which
is an administrative and not a judicial body.
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The Appeal Board carries out a new interview de novo, not taking into consideration the previous interview before the determining authorities unless it is in
the applicant’s best interest. This method of examination ameliorates prior bad
practices, in which asylum seekers were usually obliged to sign a document stating that they came to Greece for economic reasons. Unfortunately, first-instance
determining authorities often continue to conduct the interview in an inappropriate manner.
After these asylum seekers began being served by GCR, GCR identified that
they were victims of torture, and referred them to “Metadrasi”, an NGO specialized in the care and rehabilitation of torture victims, for the legal-medical report,
and to “Babel”, an organization under the Ministry of Health, for their rehabilitation. The joint legal psychological assistance was offered not only facilitate obtaining the personal history of torture survivor in a coherent way, but also to help
prepare them for the interview.
In all cases, the determining authorities of the Appeals Board tried to set up an
accommodating and reassuring environment. All interviews took place without
the presence of family or children, but interviewees were not offered the option
to have an interpreter of their same sex. There was no health professional present
to provide emotional support to the torture survivor or to provide additional information to the determining authorities due to the joint decision by the lawyer
and the psychologist that this was not needed in these particular cases.
On the other hand, pro bono lawyers from the Greek Council for Refugees accompanied the torture survivors before the Board, providing additional information before, during and after the interview. It must be noted that the Appeals
Board members were very receptive to obtaining the additional information.
In one case, as soon as determining authorities suspected that an asylum-seeker
was unable to face or to continue the interview, they suspended it and referred
the person concerned to a mental health unit for migrants.
The legal and medical reports were useful not only for torture survivors, but
also for the determining authorities, enabling them to ask appropriate questions
and adequately handle the case.
Torture victims were able to add evidence to their personal histories before a
decision was made by determining authorities.
After the interview, all torture survivors were allowed to read the transcript of
the interview and were given the opportunity to make comments and/or corrections after having read it.
The decisions on their cases have not been published at this writing.
The cooperation among all stakeholders involved in the procedure is a superior approach that should be applied to asylum seekers, in particular to torture
survivors.
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7.5 Recommendations
 Determining authorities should establish a receptive, friendly and reassuring environment to establish trust and encourage disclosure of sensitive
and personal information by torture survivors; authorities should assure torture survivors that confidentiality and protection of their data are guaranteed.
They should respect the needs of the victim to be silent, to rest or to postpone
the interview according to her/his needs;
 Asylum seekers should be given the choice to have an interpreter and an
interviewer of a preferred sex and a separate interview without the presence of other family members to ensure that torture survivors are correctly
interviewed;
 By law, torture victims should be accompanied before the determining authorities by lawyers provided at the state’s expense or pro bono, and by supporting personnel at the torture survivor’s discretion. This should be ensured
in particular when the persons concerned suffer critical/severe clinical conditions.
 By law, when determining authorities suspect that an asylum seeker is
victim of torture, they should suspend the process and refer the person
concerned to specialized health centers, in order to support her/him and
improve the interview process after the clinical stabilization of the applicant is
achieved. After the referral to experts, the asylum seeker concerned should be
adequately supported and benefit from specific procedural guarantees. The
determining authorities should give priority to the examination of the victim
of torture or postpone it according to her/his will.
 Legal and medical reports could be beneficial not only for torture survivors
but in particular to determining authorities before the substantive interview
takes place to allow them to make the questions and adequately handle the
case. The legal report supported with Country of Origin Information should
also indicate the elements of the story that are linked to the criteria set out
by the “Qualification” Directive for the recognition of the international protection. Based on the legal medical reports, the eligibility authorities should
consider the possibility of applying a lower standard of proof or even of not
taking into consideration any contradictory testimony by the torture victim.
 Torture survivors should always have the possibility of integrating the evidence their personal stories before a decision is made by competent authorities;
 After the interview before the determining authorities, torture survivors should
be allowed to read the transcript of the interview and be given the opportunity to make comments and/or corrections after having read it.
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8. Decisions on the asylum request – appeal and follow up
This section will explore some of the challenges survivors of torture
may face in the appeal and post-decision phase as well proposing
recommendations for good practice in multidisciplinary support for
torture survivors during this stage of the asylum process.

As noted in the earlier chapters of this handbook, the right to international
protection for survivors of torture would ideally be secured with the initial decision. It is concerning, however, that in some European countries, in particular
the UK, this is very often not the case with many claims being initially refused
by the determining authorities at first instance which are then granted on appeal. Although disaggregated statistics for asylum claims involving torture are
not available in the UK, in 2011, Freedom from Torture analysed a sample of
asylum seekers’ appeal determinations and found that of their sample, nearly half
the cases were allowed at the appeal stage. This “indicates that there are serious
deficiencies with the treatment of asylum claims which involve torture at the initial decision stage”239, particularly given that the general allowed rate for asylum
cases on appeal is significantly lower240.
These findings have very serious resource and efficiency implications as poor
decision making leads to an unnecessarily protracted legal process. More importantly, as noted in Body of Evidence
Evidence, “there is also the very serious consequence
of subjecting already vulnerable individuals to a legal process in which their integrity and credibility are repeatedly subject to question and doubt. Torture survivors should be able to focus on their rehabilitation, not on unnecessary legal
proceedings”241. There is also the issue of finding competent and experienced
lawyers to be able to represent torture survivors adequately at the appeal stage.
This research further demonstrates that numerous factors impact on the quality
of decision making both at the initial decision and appeal stages, including problematic disconnects between international standards and practice on the ground
relevant to a torture survivor’s application for international protection. Given the
focus of this section on the appeals stage, examples of this are examined below
with recommendations for improved minimum standards relating to the practice
and guidance for decision makers at the appeal level. It will be then showed
how Freedom from Torture (FfT) have worked to promote more multidisciplinary
practice to support survivors of torture following the initial decision.

239
Freedom from Torture (2011). Body of Evidence: Treatment of Medico-Legal Reports for Survivors
of Torture in the UK Asylum Tribunal
Tribunal, at p. 59.
240
Idem, at p. 19.
241
Freedom from Torture (2011). Body of Evidence: Treatment of Medico-Legal Reports for Survivors
of Torture in the UK Asylum Tribunal
Tribunal, at p. 5.
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8.1 Assessment of credibility
There is extensive research that demonstrates how trauma and torture can impact on memory and recall and thus make it very difficult for survivors of torture
to disclose their experiences in a coherent, consistent manner242. And yet, inconsistencies in testimony will often be held against an asylum claimant, resulting in
a refusal of international protection due to lack of ‘credibility’. In Body of Evidence
Evidence,
Freedom from Torture found that even when an expert medical report is also part
of the overall evidence, if “the Immigration Judge has already made a judgement
in relation to the credibility of the claimant, evidence from this sample demonstrates that the assessment given by the doctor is simply dismissed”. This goes
against case law and agreed international standards – therefore:
 Due consideration must be given to psychological research in the area
of trauma and memory and its relevance to an individual claim.
 Judges should be trained on how torture and extreme violence may
negatively impact on the behaviour of asylum seekers as well as their
capacity to disclose their personal stories in a coherent way. Judges
must also understand and correctly interpret the use of the Istanbul
Protocol terminology with reference to clinical findings and consistency with an attributed cause of torture.
 All evidence must be considered in the round, including expert medical evidence, and a conclusion on the overall credibility of a claim must
not be reached before consideration of an expert medical report.

8.2 Relevance of the expert medical opinion
In some Member States, including the UK, there is a worrying trend on the
part of decision makers, including Immigration Judges, to substitute their own
medical opinion for that of a trained medical expert. In Body of Evidence
Evidence, Freedom
from Torture has underlined that “some Immigration Judges in this sample are
found to have simply preferred their own opinion on matters in which the expert
has been required to give opinion, without providing either alternative evidence
from an equally qualified expert or ‘appropriate reasoning’243”. This acknowledgment has been also emphasized by the European Court of Human Rights in its
recent RC v. Sweden judgement244. Therefore:
Cohen J (2001), Errors in Recall and Credibility: Can Omissions and Discrepancies in Successive
Statements Reasonably Be Said to Undermine Credibility of Testimony? Medico-Legal Journal
(2001) Vol. 69 Part 1, 25-34; Bogner, D., Herlihy, J. & Brewin, C. R. (2007), Impact of sexual
violence on disclosure during Home Office interviews, British Journal of Psychiatry 191, 7581; Herlihy, J. & Turner, S. (2009) The Psychology of Seeking Protection, International Journal
of refugee law, 2009, 21(2) p173; Herlihy, J., Scragg, P. & Turner, S. (2002) Discrepancies
in autobiographical memories: implications for the assessment of asylum seekers: repeated
interviews study, BMJ, 324, 324 -327.
243
Freedom from Torture (2011). Body of Evidence: Treatment of Medico-Legal Reports for
Survivors of Torture in the UK Asylum Tribunal, at p. 63.
244
R.C. v Sweden, European Court of Human Rights, Judgment, 9 March 2010.
242
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 At the appeal stage, judicial opinion must not be substituted
for expert medical opinion on matters specific to the clinical
documentation of torture, without the support of alternative equally
qualified medical opinion.
 Judges should give due consideration to the medical expert’s opinion
when the findings give a strong indication of torture, according to
the appropriate standard of proof.

8.3 Standard of proof
In practice, in many Member State decision makers do not consistently apply
relevant case law and may dismiss the factual basis of the claim when the
credibility of the applicant is questioned. In particular, the UK case law recognises
that the standard of proof is relatively low for asylum claims as compared to civil
proceedings, (i.e. ‘reasonable likelihood’) and historic evidence, such as claims of
torture, should be judged on the same low standard of proof as future risk “and
that there should be a ‘positive role for uncertainty’ in asylum claims, (Kaja [1995
Imm AR 1 & Karanakaran v SSHD [2000] Imm AR 271).”245 However, Freedom
from Torture found that there was inconsistency among Immigration Judges in
assessing expert medical evidence according to this standard of proof. Moreover,
it has also been observed that in several Member States, in particular in the
UK, “some Immigration Judges appear to demand an unrealistically high level of
certainty and ‘proof’ before accepting a claim of torture...”246.
The decisions taken (positive and negative ones) should always be
based on the facts of the case, the available evidence, including medical evidence, and the relevant case law, in particular when the case has
been entirely rejected or the torture survivor has been granted subsidiary or humanitarian status instead of refugee status under the 1951 UN
Refugee Convention.

8.4 How legal and health professionals may more efficiently work together to
better assist victims of torture following the initial decision/appeals/follow up
phase of the asylum procedure?
Interdisciplinary support for survivors of torture following their initial decision
is necessary due to the consideration that when survivors have been informed
that they are not considered credible (i.e. not believed) and/or they fear return
to their countries of origin, the individual may be at significant risk of re-traumatisation. Furthermore, uncertainty of the outcome of the appeal, which very ofFreedom from Torture (2011). Body of Evidence: Treatment of Medico-Legal Reports for
Survivors of Torture in the UK Asylum Tribunal, at p. 63.
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Freedom from Torture (2011). Body of Evidence: Treatment of Medico-Legal Reports for Survivors
of Torture in the UK Asylum Tribunal
Tribunal, at pp. 63-64.
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ten takes much longer than
the timeframe foreseen by
law, can also have a negative
impact on torture survivors.
In this situation appropriate
counselling and assistance in
understanding and responding to the negative decision
can be beneficial.

I felt very depressed when I got a negative
decision. The authorities didn’t believe me. I
couldn’t sleep and I had many nightmares. I
was so scared to go back to hell. Now, I am
happy because thanks to the assistance of the
lawyer and the psychologist I had my case reviewed and I was recognised as refugee.
I feel safe now!
F.A., Ivory Coast

When torture survivors have been granted a lower protection status or
have been notified of a negative decision they should continue to be assisted by an interdisciplinary team from the legal and clinical sectors.

Freedom from Torture was unable to test the interdisciplinary minimum standards via ‘joint counselling activities’ due to the UK asylum context. In the UK’s
asylum system, survivors of torture must have their substantive interview about
their case for protection within days of arrival in the UK and thus it was not feasible to plan for a legal representative and psychological therapist to meet together with an applicant prior to his/her substantive interview247. Therefore, FfT had
to test the interdisciplinary minimum standards during the post decision/appeal
stage of the asylum process. To that end, FfT conducted an analysis of key obstacles and challenges facing survivors of torture at the appeal stage as they seek
protection in the UK. Many of the findings from this work will have relevance to
the post-decision/appeal stage in other European jurisdictions.
As discussed earlier in this handbook, survivors are often unable fully to disclose
their traumatic experiences even to their legal representatives. The risk of nondisclosure is exacerbated when legal representatives are prevented, because of
funding or other restrictions, from spending sufficient time with their clients248 or
by lack of training for legal representatives about how best to elicit torture testimony. As a result, many legal representatives struggle to take full instructions and
to prepare detailed witness statements before an initial decision is taken on the
asylum claim and, in many cases, prior to appeal. It is not uncommon for asylum
decision-makers and immigration judges to make negative credibility findings
and therefore refuse protection on the basis that later disclosures are inconsistent
Asylum applicants have the right to access a legal representative prior to his/her substantive
interview; but in the UK context it is not feasible for the client to have a joint meeting with
both a psychological therapist and a legal representative prior to the substantive interview. See
chapter 3 for a more detailed description of the UK asylum context.
248
See Chapter III for a discussion of this problem in the UK context.
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with the partial account provided initially. The case study below illustrates these
difficulties.
Ms B, a torture survivor from the DRC, was initially refused protection by the UK Bor
Border Agency. No medical evidence had been submitted to support her claim. With help
from her family, Ms B instructed a new legal representative who immediately referred
her to Freedom from Torture for a Medico Legal Report (MLR). It became clear during
the report writing process that Ms B was too traumatised to complete the MLR inter
interview and examination. The doctor decided that it would be clinically inappropriate to
proceed and referred her for therapeutic services at Freedom from Torture.
Ms B commenced psychological therapy but was still unable to articulate all of the
abuse she had suffered in the DRC. Ms B’s recall was severely impaired and she had a
propensity to dissociate and experience frequent and intense flashbacks.
Whilst psychological therapy was underway, Ms B’s appeal was heard and refused.
The Immigration Judge found Ms B’s credibility to be low on account of her poor recall
of events, her inability to provide a time line to the events, and her lack of detail about
what happened to her in detention.
B., DRC

This case study, which is typical of the experiences of many FfT asylum applicants, illustrates that legal representatives, UKBA case owners, and immigration
judges would benefit from a) improved guidance on good practice in working
with survivors of torture; and b) increased awareness of the potential impact of
torture and trauma on a survivor’s ability to give a full account of their experiences. FfT has therefore sought to promote more multidisciplinary working between
the legal and clinical sectors in two ways:
A. Legal representatives
In our analysis of the UK modus operandi
operandi, Freedom from Torture heard directly
from survivors of torture and legal representatives about key challenges including:
 lack of specialised training for legal representatives on how to interview torture survivors;
 insufficient legal aid in order to meet with the asylum applicant enough times
in order to take instructions and prepare a detailed statement before the initial
UKBA asylum interview or even before the appeal;
 obstacles in obtaining legal aid to instruct clinicians to prepare medico-legal
reports (MLRs) before the UKBA asylum interview (i.e. challenges in justifying
the need for the legal aid at this stage of the process).
For the purposes of the Maieutics project, Freedom from Torture focused on
the first of these issues and piloted and rolled out a one day specialist training
programme for legal representatives on the principles and techniques for taking
instructions from and preparing a witness statement for a survivor of torture.
During the training FfT informed legal representatives of the complex clinical
issues which can impede a survivor from giving torture testimony and provided
MAIEUTICS

advice about good practice in interviewing survivors. An objective was to stimulate discussion and reflection on how legal representatives and clinicians can work
together more closely for the benefit of the survivors. In the training, FfT shared
some positive interdisciplinary working experiences, for example with Ms B:
With Ms B now at risk of detention and removal from the UK following her unsuccessful appeal, Freedom from Torture and Ms B’s legal representative began to engage more
closely. Ms B agreed to lodge a fresh claim (in accordance with para 353 Immigration
Rules) based on new evidence related to her psychological therapy at Freedom from
Torture.
Because of her ongoing therapeutic relationship with Ms B’s, the psychological therapist was able to explain to Ms B’s legal representative the clinical reasons for her previous difficulties in disclosing her torture experiences. Her legal representative considered
the appropriateness of an expert report and was able to think about what specific issues
that an expert report would need to address. It was only when the clinician understood
the specific legal issues and the representative understood the complex clinical issues
that progress could be made.
Ultimately Ms B was given a fresh right of appeal.
After reading the doctor’s medico-legal report and the report written by Ms B’s
psychological therapist, the Immigration Judge understood that Ms B’s psychological
status, as a consequence of her torture (and how this may relate to her inconsistent testimony), had not been fully considered in previous decisions. The Immigration
Judge looked at the evidence afresh and placed particular attention to the fact that
the psychological report was based on the therapist’s knowledge of Ms B over 31 clinical sessions. The Immigration Judge accepted that her claim to have been tortured in
the DRC was credible and she was granted full refugee status.
B., DRC

B. UK asylum decision makers and immigration judiciary
There is growing concern about the mishandling of MLRs by the UK Border
Agency and immigration judges in the UK, leading to refusals of protection to
torture survivors.
To gain a better understanding of the specific issues that needed to be addressed, Freedom from Torture carried out research which found that:
 When immigration judges did give due consideration to the medical evidence
(MLR) at appeal, many refusals were overturned.
 However, there was often poor practice on the part of Immigration Judges,
when measured against accepted international standards and guidance, including that given in the Istanbul Protocol (2004), the Tribunal Practice Direction and case law, which mirrored poor practice by asylum decision-makers at
the UK Border Agency (Freedom for Torture, 2011).
Freedom from Torture, shared the research findings and recommendations with
the President of the Upper Tribunal (Immigration and Asylum Chamber) who
agreed that the report should be disseminated to Resident Senior Immigration
Judges. He invited clinical and legal experts from Freedom from Torture to engage in an information exchange with Senior and First Tier Immigration Judges.
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Issues discussed during this exchange included the ability of general practitioner
doctors to diagnose psychiatric conditions, methods used by doctors to critically
assess physical evidence (or lack thereof) and the age of scarring and relevant
literature on issues including the impact of torture on memory and recall. The
participating judges indicated that they would like to make this a regular (annual)
exchange. In addition, Freedom from Torture was invited to present at the residential training programme for all First Tier Immigration Judges in early 2013.
FfT also shared the findings and recommendations of the report with officials
from the UK Border Agency. This engagement led to:
 Strengthened guidance for asylum decision-makers on how to appropriately
use MLRs in cases involving torture claims.
 A pilot of this strengthened guidance including a training programme for asylum decision-makers which included an introduction to the Istanbul Protocol
and good practice with respect to the treatment of MLRs.
 Agreement that the UKBA’s Quality Audit and Development team would audit
all cases involved in the pilot as part of an evaluation of the guidance with a
view to identifying any improvements prior to roll-out.
 Agreement from the UKBA to publish the findings of the pilot and audit.
These discussions between Freedom from Torture and the UKBA have confirmed a mutual interest in improving the quality of decisions involving MLRs
related to torture and in reducing the number of appeals.
Finally, it is important for legal representatives and treating clinicians to continue communicating in order to support survivors with their rehabilitation and
integration, as Ms B experience illustrates:
Ms B remains in treatment at Freedom from Torture. Her psychological therapist reports that she is still prone to dissociative episodes and flashbacks and her recovery will
take a long time. Her therapist is working together with other services, (legal, welfare
and social services) to undertake a thorough assessment of her complex needs relating
to her physical health, her psychological health as well as her care and housing needs
to ensure that she is appropriately supported to achieve whatever recovery is possible.
B, DRC

After obtaining a form of protection, torture survivors should benefit
from interdisciplinary support for rehabilitation purposes and to facilitate their integration.

8.5 Recommendations
 Member States should collect and publish statistics on the number of asylum claims involving torture and the proportion of these for which status is
granted;
 Legal representatives, asylum decision makers and judges hearing asylum appeals should be trained on the impact of trauma and torture on memory,
MAIEUTICS

recall and disclosure, identifying signs and indicators of vulnerability and risk
and the relevant aspects of the Istanbul Protocol;
 Legal representatives should be granted the necessary funding and flexibility to conduct multiple interviews (with interpreters) where necessary when
working on claims involving torture;
 Domestic policies should include strong guidance for decision makers on how
to handle expert medical evidence in cases involving a claim of torture and
should reflect case law on this issue and incorporate the following standards:
- All evidence should be considered in the round, including expert medical
evidence and a conclusion on the overall credibility of a claim must not be
reached before consideration of an expert medical report;
- Due consideration should be given to the medical expert’s opinion on
the degree of consistency between the clinical findings and the account of
torture, on the understanding that this does not impinge on the duty of the
judge to make an overall finding on credibility;
- Evidence of Doctors/General Practitioners (GPs) trained in the documentation of torture should be accepted as expert medical opinion on the clinical
sequelae of torture, both physical and psychological;
- Due consideration should be given to psychological research in the area
of trauma and memory and its relevance to an individual claim;
- Judicial opinion should not be substituted for expert medical opinion on
matters specific to the clinical documentation of torture, without the support
of alternative equally qualified expert medical opinion;
- Evidence given in an expert medical report that gives a strong indication of torture, according to the appropriate standard of proof, should be
accepted and acted upon.
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ANNEX
SUMMARIES OF STAKEHOLDERS INTERVIEWED
GREECE
1. Stakeholders interviewed :








UNHCR
Legal counsellor of the Medical Rehabilitation Centre of Torture Victims
Social worker in the Hellenic Red Cross
Two Lawyers of Greek Council for Refugees
Psychologist in BABEL
Psychiatrist working for METADRASI
2 Lawyers of Ecumenical Refugee Program

2. How do you early identify a survivor of torture and violence?
The majority of the stakeholders interviewed stated that the early identification depends on the
asylum law. Others underlined that, during the asylum procedure, the determination of a victim of
torture and violence could be identified either through formal medical evidence already in the file
or during the interview, depending on the claim of the asylum seeker. It should be noted that due
to the existing procedure (mainly the lack of a specific procedure for the identification of torture
survivors) there is usually no possibility for early identification of a victim, before the refugee status
determination (RSD) interview.
Also, according to another interviewee, a victim of torture is early identified through the observation/
perception of the most common symptoms. Furthermore, another stakeholder made references to:
a) the manual “Identifying survivors of torture”, available at www.mrct.org
g and b) the EVASP project
“Enhancing Vulnerable Asylum Seekers Protection” and especially the Greek report available at www.
evasp.eu
evasp.e
3. Is there a specific procedure for early identification of victims of torture and violence?
Most of the interviewees stated that there is no procedure or methodology for early identification
of victims of torture and violence. One stakeholder made references to: a) the manual “Identifying
survivors of torture”, available at www.mrct.org
g and b) the EVASP project “Enhancing Vulnerable
Asylum Seekers Protection” and especially the Greek report available at www.evasp.e
www.evasp.eu . The Social
Service of Red Cross also interviews every asylum seeker as soon as s(he) is registered with the Center
in order to identify any symptoms of being a torture survivor. Moreover, the record of the traumatic
history of the persons may help in their identification.
When in your experience does this identification occur in terms of the asylum procedure?
Who identifies these people usually?
Usually the identification occurs during the interviews for the submission of the asylum request
conducted by the social professionals, lawyers, and finally, medical doctors.
Some stakeholders report that the identification is done by the GCR, Doctors of the World, or police,
but not by the Asylum Committee. Some stakeholders support the idea that the legal or social services
staff of the NGOs who deal with asylum seekers should be responsible for identification of survivors
of violence or torture, or the reception centres at the border points.
4.

Another stakeholder underlined that the identification should take place during the first interview
with the authorities at the first reception stage. However, in practice the Appeals Committees are
the authorities who are responsible for identifying victims of torture or violence. The first instance
authorities usually ignore all the elements that point to the suspicion or conclusion that the appellant
has undergone torture or violence. The above phenomenon is also related to the fact that for a couple
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of years there was no public expert, NGO, medical centre and/or hospital to provide identification
and/or rehabilitation to these victims.
Furthermore, another stakeholder made references to: a) the manual “Identifying survivors of
torture”, available at www.mrct.org
g and b) the EVASP project “Enhancing Vulnerable Asylum Seekers
Protection” and especially the Greek report available at www.evasp.e
www.evasp.eu
5. Who do you think should identify torture survivors among asylum seekers?
According to a number of stakeholders interviewed, the early identification of torture survivors should
occur during screening procedures at first reception stage. However, since screening procedures are
not yet in place, first instance asylum authorities are the ones who are in initial contact with asylum
seekers and for that reason they should be more alert to and capable of identifying torture survivors.
Specialised training is therefore needed. Moreover, authorities should be assisted by specialised
personnel and/or agencies as well as experienced medical staff, capable of assessing the cases in
accordance to the Istanbul Protocol/Guidelines.
Another interviewee supports the idea that early identification should be done by health professionals
and/or social workers, but not by the personnel in charge of procedural aspects of their future status,
such as police or security guards.
An alternative solution emphasized by the stakeholders, is having properly trained staff at the
reception centres who will be able to identify the victims. Moreover, competent authorities should
consult doctors, psychologists, psychiatrists, and social workers on a case by case assessment.
6. Factors inhibiting early identification:
Early identification of a person is inhibited by elements such as: detention; lack of needed skills,
training awareness of competent first instance authorities; as well as the absence of support and
guidance by experts; and fear. Moreover, torture survivors sometimes unintentionally contribute to
the lack of early identification through behaviours resulting from the trauma of having been victims
of torture, such as unwillingness to share details of their histories, refusing to undergo medical
examinations, etc.
7. What is done (or what should be done) once a victim of torture and violence indentified?
In practice the torture victim remains in detention without receiving the necessary care, while s(he)
should be protected and cared for. According to the majority of the interviewees, victims of torture and
violence should be referred to the competent professionals such as a specialized unit for identification
and treatment in order to receive medical and psychological support e.g. the Rehabilitation Centers
for Torture Victims. Furthermore, there should be a referral to legal aid, and if the person is at risk for
further violence, physical and material support should also be provided.
8. Could you describe the main difficulties/gaps/in the identification process?
All the interviewees underlined the lack of specialised services for the identification process, as
well as the lack of personnel and the nonexistence of a rehabilitation centre at the border region.
One interviewee noted that first, a specific identification process should exist with benchmarks for
interviewing skills and knowledge of international law provisions, forms of torture etc., against which
gaps and difficulties in the current environment could be more easily measured.
9. Could you describe the best practice in the identification process?
According to the interviewees the best practices are the following:
 Identification should be made by specialized services and health professionals of
different branches who should meet with individuals at the earliest possible time,
including in detention centres. There should also exist a possibility for identification
at second instance.
 (Another good practice could be) the use of a questionnaire and of the Istanbul
Protocol
10. Do you have the possibility to refer the identified person for additional assistance?
Half of the interviewees noted that there is no possibility to refer the identified person for additional
assistance. According to another opinion, these persons could be referred to BABEL or to Red Cross.
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11. Could you describe the main difficulties/gaps in the referral process?
 There are no services for referral, and no access to the process if they do not have the
red card.
 The rehabilitation centre closed down.
 Referrals are only made by the NGOs.
 NGOs provide assistance generally to vulnerable persons and not specifically to torture
survivors.
 There is no referral procedure in Evros regions (borders).
12. Could you describe the best practice in the referral process?
An appropriate service should exist in Evros (borders), however another effective practice could be
constant ongoing training of the professionals who provide assistance to torture victims. Moreover,
there should be a personalized approach, ideally with a single individual making referrals and helping
the torture survivor navigate between the reception centre and the organizations to which the torture
survivor is referred, with accompaniment as needed.
13. Would it have helped you to have had psychological input during your engagement with
the individual?
A great number of the interviewees emphasized the importance of psychological input in order to
understand and be prepared to deal with the case in a sensitive manner.
14. What are the consequences of a person’s psychological state not being understood during
the asylum procedure?
The person feels that his/her own privacy, integrity and inviolability are threatened. Moreover,
recollections of the traumatic events intrude in the form of dreams, night terrors, flashbacks and
distressing associations. If a person’s psychological state is not being understood during the process, it
results in inadequate legal aid and misinterpretation by the asylum committees. Another consequence
can be inaccurate RSD assessments.
15. What do you think about the role of the interpreter in the asylum procedure?
All the stakeholders interviewed emphasized the importance of the interpreter in the asylum
procedure, because through the interpreter the person feels s(he) is being understood. However, the
interpreter should be qualified and have the appropriate skills in order to deal with torture cases.
16. How do you balance the necessity of collecting information for assessing the “credibility”
of a protection seeker and a risk of re-traumatisation of the individual?
Some of the interviewees stated that they focus more on getting the victims an asylum status rather
than on trying to avoid their re-traumatisation. Others insist on cooperation between the experienced
legal and psychological services professionals, whereas others underline that the torture survivors
must be treated with the utmost sensitivity by ensuring that they receive the treatment and the care
needed. The personnel must be trained to recognize symptoms of re-traumatization in order to avoid
interpreting those symptoms, when manifested, in a way that leads to negative credibility assessments of the individual.
17. Which are your personal difficulties in dealing with victims of torture and violence?
The major difficulties are the development and maintenance of a relationship of trust with the torture
survivor, and lack of time to focus on these cases only. The stakeholders also underlined that they
have to fill a specific need, when the person’s most vital needs have not been fulfilled yet. Also, there
is a great difficulty/inability to identify a torture victim if no evidence is included in the file due to lack
of medical expertise. Some of the interviewees report that they overcome situations like that thanks
to long experience.
18. In your opinion what could improve your skills in dealing with them?
 Training courses, seminars
 Continued learning
 Supervision
 Internal balance
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19. Would the involvement of a psychologist especially in the early stages of claims for international protection helps individuals secure the refugee status and support their wellbeing?
All of the stakeholders emphasized the critical importance of the involvement of a psychologist. They
noted that this benefits both sides. The individuals asking for protection would be better and more
quickly evaluated, and therefore, the quality of protection may be higher. In addition, the state services involved would improve their efficiency, potentially raising the quality of their work.

ITALY
1.

Stakeholder interviewed:

1.

UNHCR, Regional Representation for Italy, Cyprus, Greece, Malta, Portugal, San Marino and the
Holy See
Psychologist from CARA (Reception Centre for asylum seekers) Castelnuovo di Porto
Organization BeFree
Psychiatrist from Nirast (Italian network for asylum seekers who survive to tortures)
Lawyer from ASGI-Associazione per gli Studi Giuridici sull’Immigrazione (Immigration Law
Studies Association)
Lawyer providing legal assistance at CARA-Crotone
Lawyer providing legal assistance at the “National Civil Protection Centers” in two centers in
Apulia
Psychiatrist from MEDU-Medici per i Diritti Umani (Doctors for Human Rights)

2.
3.
4.
5.
6.
7.
8.

2. Identification and existing identification procedures of survivors of torture and violence:
Most of stakeholders interviewed stated that there is no formal procedure for the identification
of survivors of torture and violence. Nevertheless, some stakeholders have highlighted that good
practices have been introduced in the frame of some projects such as NIRAST, CIR-VITO, SAMIFO.
These practices, however, have been developed mainly through projects funded by the European
Commission, United Nations, national private bodies. Legal-psychological-social services are available
in reception centres such as CARA and SPRAR facilities that may identify torture survivors. In some
CARA centres (not in all CARAs), such as in Castelnuovo di Porto, a psychological screening to early
identify vulnerabilities is carried out. This screening is conducted by the psychological service inside
these centres. NIRAST has elaborated a Questionnaire illustrating the steps to follow in CARA and other
reception centres addressed to psychologists to early identify vulnerable persons. This questionnaire
has been presented during specific seminars held in the frame of NIRAST activities funded inter alia by
the National Committee for the Right of Asylum. Nevertheless, the questionnaire is not systematically
used in practice. When the psychologist of CARA assesses that the person is a torture survivor, this one
is referred to specialized services such as NIRAST and Samifo.
Specific training on early identification should be envisaged to all stakeholders directly involved in
dealing with torture victims, in particular to those who work in reception/retention centers like CIE
(Identification and Expulsion Centers), including determining authorities. In fact not all asylum seekers
live in accommodation centers and benefit from legal and medical/psychological services.
According to BeFree which provides assistance to victims of trafficking, identification of torture
survivors rarely takes place in CIE (Identification and Expulsion Centers) due to the fact that these
facilities are retention centres where migrants and asylum seekers are held before being forcibly
repatriated.
One stakeholder stated that personnel working in accommodation/retention centres may find
difficulties in using a questionnaire with the purpose of early identifying torture survivors in case
there is no referral to and supervision by health professionals.
3. Who should identify torture survivors among asylum seekers?
All stakeholders interviewed stress that the identification of torture survivors can take place at any
stage of the asylum procedure by any actor involved: lawyers, legal and social counselors, physicians
and psychologists working in reception centres, specialized NGOs and competent authorities.
However, due to the lack of specific legislation and procedure, the identification is not systematically
carried out.
In a situation of psychological vulnerability the lack of an early identification increases the risk of
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psychological breakdowns, such as self-harm behaviors, aggressive acting outs, dissociative states.
Such behavior can also be triggered by forced detention/retention centres like CIE or the failure of
their asylum procedures. In these cases, it may happen (it is rare) that health professionals intervene
to stabilize them and may, then, refer them to specialized centers.
According to the legal counselors and lawyers interviewed, identification of torture survivors takes place
often during the first interviews prior to the substantive interview before the Territorial Commissions
or the Courts. Legal representatives may refer them to health professionals working in the reception
centers or to specialized NGOs. They can also inform the Territorial Commissions and the Court on
the personal conditions of the asylum applicant. The medical-legal reports are not always sent to the
Territorial Commissions due to lack of time to collect all elements of the personal history or because
the victim is not able to disclose his/her personal story.
The Territorial Commissions, when a potential torture survivor is identified during the substantive
interview, may refer the person to a specialized center such as NIRAST within the National Health
System, SAMIFO, San Gallicano and Policlinico Umberto Primo Hospitals. In some cases, the Territorial
Commissions refer them to the Mental Health department of the competent Local Public Health Unit
(ASL). In practice this is done not systematically but only in case of serious doubt.
All stakeholders stated that the personnel working with asylum seekers should have good relational
skills and appropriate knowledge in asylum issues.
Legal representatives should have a good COI knowledge and be aware of the possible influence
of psychological issues on the ability of the asylum seekers to disclose their personal experience.
According to a lawyer, it is extremely important to provide correct information to the asylum seekers
on their rights and on the asylum procedure. The possibility for the legal counselor to meet the asylum
seeker not only in their office but also in other settings, such as common spaces of reception centres.
can contribute to establish a relationship of trust and to make the torture survivor feel “welcomed”.
Torture survivors may not disclose their personal histories because they may feel ashamed of and /
or may fear the judgment of public authorities mainly due to the corruption of institutional entities
in their countries of origin which very often are the ones who perpetrate torture. According to the
lawyers, a specific training is extremely important to recognize trauma related symptoms and in
particular on the techniques of torture and violence used in the country of origin of torture survivors
as well as the socio-cultural context. Generally lawyers have very strict legalistic attitude not adequate
to deal with torture survivors in a holistic manner. The legal counselor when meets difficulties in
talking with the asylum applicant should refer the potential torture survivor to the psychologist of the
center or an NGO who may decide, if necessary, to refer the person concerned to a specialized health
centre for further medical and psychological care. When necessary, medical-legal reports should be
sent to the Territorial Commissions or to Courts. According to a lawyer working in a CARA, the
multidisciplinary assistance from the services provided in these first reception centres is very often
not structured. Even when the identification is carried out, referral to experienced clinicians does
not always take place due to the lack of such specialized services locally. These centres are generally
situated outside the CARA centres.
4. Factors inhibiting early identification:
•

Lack of procedural standards established in national legislation concerning the identification
of vulnerable persons;

•

Identification is not conducted systematically;

•

No standardized identification criteria;

•

Not all asylum seekers are placed in accommodation centers;

•

No specialized and systematic legal, social and health counseling;

•

Insufficient specialized personnel; few quality and quantity of services affected mainly by a
shortage of the personnel working in reception centres.

•
•
•

No standardized referral procedures;
No specific guidelines;
Insufficient involvement of local public health unit;
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•
•
•

•
•
•
•

No compulsory and regular ad hoc training;
Inadequate competence and expertise in the identification of high vulnerabilities, in
particular of torture survivors who are victims of trafficking;
Lack or late access to medical, psychological, legal, social services ensured by personnel
that should work together providing a sufficient containment of the traumatic emotional
distress, consequent to the traumatic experience.
Lack of interdisciplinary approach;
Lack of adequate locations/settings to conduct interviews, in particular in retention centers
where victims and traffickers and criminals share the same premises;
Too frequent turnover of personnel, in particular of determining authorities not previously
trained on asylum issues;
Instrumental use of false declarations of torture suffered by a large number of asylum
seekers.

5. Current good practices in the identification process:
According to the majority of the stakeholders interviewed, the NIRAST network is a good practice that
should be, however, formalised and be more structured, ensuring specialised and sufficient services
throughout the national territory and not only in the main towns. Services should be well coordinated
among them through a timely structured procedure.
6. Referral process. Main difficulties/gaps. Best practice:
Referral depends on the availability of services provided in reception centres that in practice differs
substantially one from another, even if these facilities are of the same type (CARA, SPRAR, CDA, CIE,
National Civil Protection system). It should be underlined that referral is more difficult to be carried
out in small urban centres due to the lack of specialised health and legal professionals available locally
as well as for logistic problems (lack of public transport, long journeys to reach specialized services,
lack of coordination between reception centers and specialised services).
Generally speaking, the services in CARA refer identified victims of torture and violence to local public
specialized health services for the care and rehabilitation purposes. These persons may also be referred
to SPRAR reception facilities for vulnerable persons (where places are available!). Asylum seekers may
be referred to the Territorial Commissions as torture survivors who, by law, may be accompanied by
psychologists during the substantive interview. However, this seldom occurs in practice.
Informative leaflets on the services provided in the reception centres or located in their surroundings
where people can directly address to should be distributed to asylum seekers, but it rarely happens
in practice.
Most of stakeholders believe that a network between specialised centres and general practitioners
should be enhanced in order to guarantee an adequate health follow up even after the end of the
asylum procedure.
6.1. Main difficulties/gaps:
•
Lack of referral criteria and procedural standards by law for vulnerable persons;
•
Lack of knowledge by potential torture survivors of the existing specialized services and
their exact location in the territory;
•
Referral is not conducted systematically;
•
Long waiting lists within the public health centres;
•
Lack of specialised centres (public and private) in the whole national territory;
•
The health professionals in specialised centres are insufficient to adequately assist the high
number of vulnerable cases;
•
Lack of institutionalised training by a recognized training body.
6.2. Best practices:
The NIRAST network is a good practice that should be, however, formalised and be more
structured.
•
Good and regular cooperation between the NIRAST network and Samifo with CARA centres
and other reception centres for torture survivors (i.e. SPRAR);
•
Mutual respect of the different but complementary role of the professionals involved to
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ensure the appropriate taking care of beneficiaries.
7. Support by a psychologist:
All stakeholders interviewed underlined the importance of a multidisciplinary approach by the existing
services in the accommodation centres, specialised NGOs and specialised health professionals.
Personnel working in the accommodation centres should be trained in early identify torture
survivors, however there should be a clear procedure on how interact with clinicians for the care and
rehabilitation of the persons concerned.
All actors involved should be trained on how to deal with torture survivors. The presence of experts
during the personal interview before determining authorities is deemed extremely useful for both the
torture survivor and determining authorities.
8. Consequences of a person’s psychological state not being understood during the asylum
procedure:
•
Rejection of any form of protection based on lack of credibility with the risk of expulsion;
•
Wrong form of protection could be recognized;
•
Risk of re-traumatisation and psychological breakdowns;
A negative decision by determining authorities may adversely affect torture survivors who, due to the
lack of credibility, may experience again a violence similar to the one they previously suffered when
socially excluded by the local population in their home countries.
As underlined by Befree, victims of sexual trafficking and/or gender violence tend to invent a story of
political persecution instead of disclosing their true personal experiences of torture and violence with
the risk of being rejected and expelled to their countries.
9. Role of the interpreter:
All stakeholders emphasized the crucial role of interpreters during the whole asylum procedure. Interpreters should be trained on interviewing techniques with torture survivors. In Italy interpreters do
not receive any specialized training. Some training courses on asylum issues are organized on ad hoc
basis, but not regularly.
Interpreters should facilitate the communication avoiding to take personal positions and losing their
neutral role during the interviews with the psychologists, lawyers and competent authorities. They
play an important role in contributing to establish a relationship of trust among the torture survivor
and stakeholders. Trained interpreters ensure a good translation and clarify possible misunderstandings and wrong interpretations of the declarations made by the asylum applicants.
Institutions and NGOs should use reliable and well known interpreters to avoid using those in close
connection with criminal organizations, in particular when torture survivors have been trafficked.
The belonging to a political or ethnical group of the interpreters is a factor that should be taken in
consideration when choosing them.
10. Matching the necessity of collecting information for assessing the “credibility” of a protection seeker and a risk of re-traumatisation of the individual:
Torture survivors may need assistance to recall traumatic events and disclose relevant details of their
personal histories. The psychologist may play a key role in assisting the applicant to disclose his/her
personal story.
According to stakeholders, medico-legal reports and the presence of experts during the personal
interview are extremely helpful for both torture survivors and determining authorities who have to
verify whether a claim is well-founded without risking to use invasive questioning and therefore to retraumatizatise asylum applicants. External psycho-therapeutic services should deal with psychological
distress and possible emergences.
Training is extremely important taking into account that any person dealing with torture victims may
potentially trigger the re-traumatisation.
All stakeholders underlined that time and relationship of trust are important factors to allow torture
survivors to disclose their personal stories helping them to re-elaborate their sufferings and contributing to their rehabilitation.
If a potential torture survivor is assisted by competent personnel who show to already have a proper
knowledge of COI and social-cultural context, s(he) may feel confident that s(he) will receive appropriate assistance. This will diminish the sense of shame and culpability and raise the feeling of trust
which will facilitate early disclosure of her/his personal history.
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11. What could improve stakeholders’ skills in directly dealing with survivors of torture and
violence:
•
Specialized training and refreshing courses;
•
Specific Country of Origin Information-COI;
•
Reliable medical/legal reports drafted by recognized professionals;
•
Presence of an expert/psychologist during the substantive interview;
•
Enough time to treat properly the torture survivor concerned;
•
Regular meetings among legal counselors/lawyers, health professionals and social assistants on a regularly basis in order to exchange opinions on torture survivors and
take appropriate decisions; the best would be that these meetings take place in the
same working facilities;
•
Supervision activity by analysts, psychotherapists to assist the multidisciplinary staff
(legal and social counselors, health professionals) dealing with torture survivors.
12. The involvement of a psychologist especially in the early stages of claims for international
protection helps individuals secure the refugee status and support their well- being:
The joint cooperation between legal representatives and psychologists ensures better chances “to
activate” personal resources of the person concerned.
Legal representatives should be adequately trained to be able to detect if the person is a torture
survivor and refer her/him to health professionals. Legal representatives together with psychologists
should jointly assist the torture survivors to disclose their personal histories and to be prepared to
face the personal interviews before the determining authorities and be referred to specialized health
professionals for rehabilitation purposes.

ROMANIA
1. Stakeholders interviewed: 10 by CNRR; 8 by ICAR Foundation

UNHCR Romania;

Border Police, Department for surveillance and traffic control;

IGI: General Inspectorate for Immigration Office, Direction for Migration, Department
for Public Custody, Returns and Escort;

IGI: General Inspectorate for Immigration Office-Directorate for Asylum and Integration,
eligibility officer, project coordinator, medical personnel, executive director of a regional
Centre, integration officers;

Organization Save the Children;

Legal guardians for unaccompanied minor asylum seekers;

Lawyers from Romanian Bar Association.
2. Identification and existing identification procedures of survivors of torture and violence:
All of the stakeholders interviewed stated that there is no procedure or methodology for identification
of survivors of torture and violence.
During the interviews to determine whether or not a form of protection will be granted, the General
Inspectorate for Immigration Office (IGI) sometimes asks questions about violence/torture, but a
review of decisions rejecting protection indicate that these are either not perceived as acts of torture,
or the degree of violence suffered is not evaluated as having such a high intensity as to amount to
torture or inhuman treatment.
The lawyers interviewed maintained that the identification of the torture/violence survivors is usually made by the lawyers (after the asylum claim has already been rejected at the first level) during
detailed discussions with asylum seekers preceding the drafting of an appeal; the lawyers stated that
from neither the IGI decision nor the interview transcripts would it appear that the person concerned
was subjected to violence or torture.
Save the Children Romania mentioned that they may identify a victim before or after the IGI interview. This is the general position of NGOs that may have contact with the asylum seeker before he/
she approaches authorities.
3. Who should identify the torture survivors among asylum seekers?
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The majority of the interviewees stated that the identification should be made by the medical staff in
collaboration with a psychologist, before the asylum seeker has his/her personal interview before the
competent authorities.
4. Factors inhibiting early identification
The main factors are the following:
 Culture, language, religion and/or gender differences;
 Traumatic state which influences the communication between asylum seekers and authorities;
 Lack of translators/interpreters; absence of psychologists in the accommodation centers and
during refugee status determination interview;
 Psychological barriers of asylum seekers and IGI officers overlooking analyzing this aspect;
 Lack of training of stakeholders in intercultural communication;
 Short period of the administrative phase of the asylum procedure (maximum 2 months).
5. Current good practices in the identification process
The good relationship between IGI and NGOs in the identification process, and the genuine interest
of NGO staff and lawyers in this topic can both be considered as good current practices in this stage
of the procedure.
6. Referral process. Main difficulties/gaps. Best practices
The victim identified by competent authorities should be referred to medical/ psychological services
through NGOs. However, in practice, only a few cases of persons who claimed suffering because of
torture or inhuman treatment were sent to specialised health services for further medical examination
and treatment.
6.1. Main difficulties/gaps
First of all there are no NGOs that provide specialized assistance for vulnerable cases at the Border.
Secondly, medical assistance which victims can receive is mostly illusory; it doesn’t have a permanent
character due to lack of understanding on the part of the authorities selecting the projects. They
simply ignore projects that propose specialised services to vulnerable groups, limiting the assistance
to general needs, mainly juridical, cultural, educational. Furthermore there are neither specific
provisions in the law nor a system to deal with survivors of torture and violence; this results in the
NGOs, legal guardians, lawyers using their “personal connections” to provide specialised assistance
to torture survivors. Finally, the lack of specialized staff and interpreters working with torture survivors
represents another important gap.
6.2. Best practices
According to the interviewees, NGOs may implement projects in the frame of the European Refugee
Fund concerning identification and further medical investigation of torture/violence victims; thanks
to the attention paid by specialised NGOs (such as ICAR), a high percentage of torture survivors are
eventually identified.
A proposal for a best practice concerns having social workers directly involved in screening to identify the cases of victims immediately after the medical check-up carried out in the accommodation
centres for asylum seekers. The social workers support the asylum seekers for social and cultural
adaptation by:
•
Social and cultural orientation sessions
•
Facilitate access to medical and social services where asylum seekers are entitled
•
Facilitate access to education system and labour market according to the legal
rights
•
Housing counselling
•
Support for unaccompanied minors
7. Support by a psychologist
All of the interviewees stressed the importance of having a psychologist’s assistance during their engagement with the torture survivor. Despite the generally accepted role of psychologists, projects under
local ERF disregard this need by dedicating only perfunctory time to this activity (e.g. 10 hours/YEAR).
8. Consequences of a person’s psychological state not being understood during the asylum
procedure
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According to interviewees the consequences are:
 The possible refusal of a form of protection and the subsequent return of the applicant to
her/his country of origin;
 the lawyer will present the case without sufficient elements for an objective assessment of
the claim before the Court, resulting in the final rejection of the asylum request;
 the exacerbation of depression.
9. Role of the interpreter
All the stakeholders underlined that the presence of an interpreter is essential for communication. An
interpreter can make the difference between a successful case and a rejected one.
One legal guardian interviewed stressed the importance of the relationship established by the
interpreter with the asylum seeker, if s(he) perceives the interpreter as an ally or not. Furthermore it
should be taken into consideration the personal involvement of the interpreter during the interpreting
process (empathy, understanding).
10. Balancing the necessity of collecting information for assessing the “credibility” of a protection seeker, and the risk of re-traumatisation of the individual
Collecting information for assessing credibility is necessary for the lawyer who assists the torture
survivor before and/or during the substantive interview. The risk of re-traumatisation might be
reduced with the help of a psychologist.
Lawyers are focused on asylum procedure issues and they tend not to spare asylum seeker’s feelings.
According to their opinion the risk of re-traumatisation is not an important aspect.
11. What could improve stakeholders’ skills in dealing directly with survivors of torture and
violence
 Training courses, seminars, language classes;
 Access to country of origin information concerning culture, tradition;
 Working in teams: medical personnel + psychologist +social worker +legal counselor;
 Requiring authorities to obtain the input of experts in torture/violence when evaluating all
cases.
12. The involvement of a psychologist, especially in the early stages of claims for international
protection, helps individuals secure refugee status and supports their well being
The involvement of a psychologist is considered to be necessary for the psychological well-being and emotional support of torture survivors as well as for a better understanding the case. Nonetheless, this support
cannot guarantee that a form of protection will be granted. For unaccompanied minors who are victims of
torture and violence, a psychologist’s presence is vital because, besides the difficulties inherent in being a
minor on one’s own, minors may also be severely affected by traumas suffered due to their young age.

THE NETHERLANDS
1. Stakeholders interviewed:
1. GC-A; Asylum Seekers Health Centre (provides health care for all asylum seekers during
their procedure);
2. COA; Central Agency for the Reception of Asylum Seekers (housing, meals, health insurance
and other basic facilities for all asylum seekers in procedure);
3. IND; Immigration and Naturalisation Service (Ministry of the Interior and Kingdom
Relations);
4. MediFirst (works on behalf of the Immigration and Naturalization Service and conducts first
medical examination;
5. VWN; Dutch Council for Refugees (provides independent support during the asylum
procedure);
6. ASKV/Steunpunt Vluchtelingen (Support Service for refugees of whom the asylum request
has been rejected);
7. Refugee Lawyers organization;
8. Equator Foundation; specialized treatment centre of traumatized refugees and victims of
human trafficking.
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2. Identification and existing identification procedures of victims of torture and violence:
Since June 1st 2010, all asylum seekers in the Netherlands are offered to have a medical examination
by MediFirst, on a voluntary basis. Most of the applicants have decided to benefit from this service.
The examination is conducted by nurses (with a medical doctor to back-up) and aims to determine
whether the asylum seeker is physically and mentally able to start the asylum procedure. The examination has to reveal if the IND officers have to deal with possible (physical/psychological) limitations
to be taken into account during interviewing and decision making. This examination usually takes
place three or four days after arrival in the Netherlands. Torture survivors are free to tell about torture
and violence undergone but the nurses are not supposed to ask for it directly. MediFirst hopes that
possible victims of torture will be revealed because of the medical problems they present. If the nurse
detects serious medical problems, s(he) will send on the person concerned to the GC-A. The Dutch
Refugee Council workers strongly advise all asylum seekers to do the MediFirst examination and urge
them to tell about all their health problems. The GC-A is not focused on identifying torture survivors,
but its medical examination concerns somatic topics.
With regard to the lawyers who assist applicants during the asylum process, they can use a questionnaire (MAPP) to determine whether someone is an alleged torture victim, and then they send the
results to the IND.
Since 2012, IND officers get a training called “Interviewing Vulnerable Persons” to enhance their
knowledge how to interview asylum seekers. The employees who facilitate housing (COA) keep
records of those in special need. People with serious problems will be send to a special location for
intensive guidance.
3. Who should identify the torture survivors among asylum seekers?
All stakeholders agree that the identification should take place as soon as possible and should be carried out by the public authority and by trained medical staff. Thus, the introduction of the MediFirst
examination before the Asylum procedure starts, is an important and promising development in the
Dutch Asylum system.
But according to different stakeholders the purpose of the MediFirst examination does not coincide
with the way the examination is conducted. It is of great concern the fact that too often the examination by Medifirst reckon some applicants able to start the asylum procedure but after a certain
amount of time it emerges that they have serious problems due to torture and violence they experienced not revealed. The different goals with identification ask for different types of examination. To
be able to identify torture survivors the current examination should be developed further by professionals according to this purpose.
The Refugee Council and ASKV add that all people around possible torture survivors should be trained
to identify. It is strongly advised that the IND officers are trained constantly.
4. Factors inhibiting early identification
 If professionals working with possible torture survivors, especially the IND officers, are not
trained in psychological symptoms and behavior and in intercultural communication;
 If there is not enough time to create a safe environment and to prepare the asylum seeker for
the asylum procedure;
 Psychopathological conditions in communication, memory and other cognitive disabilities
 People’s strong feelings of guilt, shame and fear of authorities;
 Culture, language, religion and/or gender differences;
 If the asylum seeker is not well enough informed how important disclosure is for his/her asylum
procedure;
 The very short period in which the asylum procedure takes place;
 If the different stakeholders do not cooperate together.
5. Current good practices in the identification process

The existence of MediFirst for an early identification;

The start of IND workers following a training how to interview possible torture survivors;

There are therapists, lawyers and IND employees communicate and work together if
necessary;

The existence of the Institute for Human Rights and Medical Assessments (iMMO) where the
more difficult cases can be examined.
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6. Referral process. Main difficulties/gaps
- The Dutch system only works if individuals do their very best because there are still a lot of
communication problems between the different stakeholders.
- In the first central reception accommodation there is general healthcare available but no treatment
of psychological problems is provided.
- There remain complaints of the difficulties to actually visit a doctor because visiting hours are limited
and applicants complain that they often only see a nurse and not a medical doctor.. This applies the
more so in case of the detention centres.
- General health institutions providing psychological treatment, can be very reluctant with treatment
if people do not have a permit or at least a stable situation within the asylum procedure. For funding
reasons regular medication and social-psychiatric support is not easily available. And if torture survivors are not treated, the IND might conclude that they are not ill or not take their medical problems
caused by torture, serious.
- All the specialized centres for traumatized asylum seekers are busy and overloaded. There is a lack of
funding and there are long waiting lists.
- VWN experience that asylum seekers themselves find it difficult to use the telephone and call for a
MD at GC-A.
- Lawyers cannot easily and systematically consult a medical doctor about the medical problems of
the asylum applicants they are assisting.
- There is no treatment possible for people without permits.
- The IND does not refer to iMMO for further investigation.
Referral process: Best practices
- In principle there is health care provided for all people who are still in procedure. So it is provided
that a general practitioner can send a torture survivor for (a short) treatment to specialized care.
- The general practitioner can refer people to some especially appointed nurses (GCA consultant) at
asylum centres who provide (for a short period of time) social-psychiatric support.
- MediFirst is satisfied with their referring to GC-A
- In some asylum centres stakeholders are working together which improves the referral process.
- In Amsterdam a referral chain works for undocumented torture survivors.
7. Support by a psychologist
- The lawyers and VWN would welcome psychologists in the whole chain very much. For all parties it
is difficult to understand the whole process of how memory works, especially with torture survivors.
They also could be consulted if someone is in a bad state before entering the interviews with the
IND. The MediFirst examination very often didn’t determine that someone is a torture survivor.
Psychological help is needed very much if someone has to disclose his/her story and you feel it will
be very difficult for someone.
- COA: it is not part of our task to give special attention to signs of torture. If that was the case a
helpdesk with a psychologist could be useful.
- The GC-A consultant can consult a psychiatrist
- IND uses the reports of MediFirst to help them out and if necessary ask them for another
examination.
- MediFirst is satisfied with the current system and doesn’t need a psychologist in the team.
8. Consequences of a person’s psychological state not being understood during the asylum
procedure
All stakeholders agree that it could mean that:
- torture survivors will not get proper assistance from GC-A or more specialized centers during their
asylum procedure. A psychiatric disorder might deteriorate. Treatment will start too late.
- Possible limitations (like for instance memory problems) are not taken into account sufficiently. The
person’s statements might be unjustly be considered untrustworthy. They might be considered liars.
If their story is not believed because the torture survivors could not handle to tell their account in
details, they risk that their asylum request is rejected.
- People end up being traumatized and illegal in the Netherlands or risk to be send back.
9. Role of the interpreter
- The interpreters are of crucial importance. Interpreting by telephone works well too.
- It must be always checked whether the asylum-seeker trusts the interpreter if they have the same
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background or whether you specifically need a man or a woman.
- Funding of interpreters during the asylum procedure is secure but torture survivor whose asylum
request is denied, can no longer communicate via interpreters.
- The interpreters should be trained about the psychological effects of torture and violence as well.
We would like to have a better insight on how they perform and therefore have the interviews recorded.
10. Matching the necessity of collecting information for assessing the “credibility” of a
protection seeker and a risk of re-traumatization of the individual
There is a delicate line between the interests of the parties involved in the asylum procedure, that
must be balanced with a view to ensure the applicant the international protection s(he) deserve as
well as to guarantee his/her well-being. On one hand, the lawyer and the IND need all the detailed
information because they are collecting information to assess a credible story; on the other hand, the
health care workers want to prevent unnecessary re-traumatization. This process might successfully
be guided with the help of psychologists during the asylum process.
IND: If the MediFirst examination concludes that someone is vulnerable and that the interviews need
to be done carefully, the IND-employee will make special arrangements such as inserting several
breaks, inviting a confidential person to be present or interviewing in another location. In rare cases
people cannot be interviewed at all is their experience.
Stakeholders involved in the asylum procedure all inform the asylum seeker that it is important that
s(he) talks about torture and violence.
11. What could improve stakeholders’ skills in directly dealing with victims of torture and violence
Training courses for all stakeholders, including the interpreters on how to communicate with victim’s
of torture. Training courses on how to be able to go on working with torture survivors without getting
cynical, indifferent, over-involved or suspicious all the time.
All stakeholders should have enough time for interviewing, supervising, a lot of debriefing and making fun in staff outings. Some stakeholders complain that they often feel frustrated, helpless and
fatigue.
The COA can call upon the help of the Institute of Psychotrauma.
12. The involvement of a psychologist especially in an early stage of the claim for international
protection helps to secure the refugee status of the individuals and support their well being
MediFirst and IND: The MediFirst examination sufficiently guarantees to secure the refugee status.
Both stakeholders indicate that they do not need any professional psychological assistance in their
work but that the involvement of a psychologist in general, might be a good idea for the well-being
of the torture survivor.
COA and GC-A: a case manager who guides the asylum-seeker from the beginning is very important.
It is not necessary that it should be a psychologist, it could be a social worker or social-psychiatric
nurse.
VWN, ASKV, Lawyers: the support of a psychologist is essential. S(he) could be very helpful for the
medico-legal process at the beginning of the asylum-procedure. If needed they should start treatment as soon as possible. Healthcare facilities must be located in the whereabouts of every Immigration-office.
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Project partner organisations
The Italian Council for Refugees
(CIR) is an independent, humanitarian, non-profit organisation, founded in
1990 to coordinate actions in defence
of refugees and asylum seekers’ rights
in Italy. CIR has a 20 years’ experience
in providing legal and social support
to asylum seekers and refugees. Since
1996 the Organisation implements a
specific Project (called VI.TO. Project)
for the care and the rehabilitation of victims of torture
and violence. Among the activities carried out in the
frame of the VI.TO. Project: legal support and orientation,
social support and orientation, medical and psychological care, medical certification, psychosocial rehabilitation
workshops. CIR is a member of the European Council for
Refugees and Exiles (ECRE) and the Euro-Mediterranean
Human Rights Network (EUROMED).
For more information please visit our website
www.cir-onlus.or
www.cir-onlus.org

Arq Foundation is a Dutch holding
composed by 8 psycho trauma organisations.
For more information please visit our
website http://www.arq.org/
http://www.arq.org/.
/.
The Netherlands Institute for
Human Rights and Medical
Assessment (iMMO) is an independent organization founded on July 14th 2011 on the
initiative of a number of Dutch organizations, in particular
by Arq Psychotrauma Expert Groep. iMMO contributes
to the protection of human rights, especially by making
medical assessments of suspected victims of torture and
inhumane treatment and the transfer of expertise thereof. This is done especially in the context of a procedure
for asylum seekers. iMMO uses free lance professionals
– physicians and psychologists – who have the required
knowledge and expertise, who commit themselves on
a voluntary basis. These assessors are trained by iMMO
and perform assessments working independently within
the framework of their professional responsibility. iMMO
works not for profit and intends to be financially self supporting in the near future.
For more information please visit our website
www.stichtingimmo.nl.
Freedom from Torture
(FfT) is the only organisation in the UK dedicated
solely to the treatment of
survivors of torture. Our
centres offer medical consultation, examination and
forensic documentation of injuries, psychological treatment and support, and practical advice to help survivors
as they try to rebuild their lives in exile. Our service offers
specialist support for adults, families, separated young
people and children. We also speak out alongside survivors to raise awareness and influence decision makers.
We are a registered charity, 95% of our resources come

from voluntary donations.
For more information please visit our website
www.freedomfromtorture.or .
www.freedomfromtorture.org
Greek Council for Refugees
(GCR) is a Non Governmental Organisation which, through various
psychosocial and legal services and
with a special focus on vulnerable persons, helps refugees
and asylum seekers obtaining protection and integrating
in Greece. A psychologist in Greece(as individual expert)
has been also included in the working group.
For more information please visit our website
http://www.gcr.gr/en
The Romanian National Council For
Refugees Foundation is a non-governmental organization, founded in 1998.
Its mission is to promote and defend by
any legal means possible the human
rights in general, and the refugees and
asylum seekers’ rights in particular. CNRR objectives are:
to protect and to bear effectively the right to asylum during the procedure of refugee status determination and to
integrate recognized refugees into the Romanian society.
The Romanian National Council for Refugees offers free
of charge legal services to asylum seekers and refugees
with a special attention to victims of torture and violence.
CNRR is member of European Council for Refugees and
Exiles (ECRE) and ELENA (European Legal Network on
Asylum).
For more information please visit our website www.cnrr.ro/
www.cnrr.ro
The ICAR FOUNDATION during its
20 years of existence, carried out
continuously comprehensive rehabilitation activities to address various needs of torture survivors. As
direct assistance to torture survivors, ICAR provides a
broad-based multidisciplinary and multi-focus range of
services that recognize their medical, psychological, social and legal - needs.
Since its legal registration in 1992, ICAR centre Bucharest
focused on providing assitence in these areas for those
who, for political reasons, experienced the harsh repression of totalitarian regimes. From 2002 ICAR extended its
target population to refugees and asylum seekers, survivors of gross human rights violations in their country of
origin. An office in the Bucharest refugee reception and
accommodation centre was opened. The staff and volunteers organize their medical care activities, psychotherapy
sessions, psychosocial counseling sessions, Romanian language classes, information sessions, cultural orientation
sessions and different social activities for asylum seekers
and refugees living in the centre. In 2010 ICAR Foundation has opened outreach offices in all other reception
and accommodation centres of the Romanian Immigration Office throughout the country
For more information please visit our website
www.icarfoundation.ro
www.icarfoundation.ro/
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